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Purchasing Division: 1100 St. Francis Drive, Santa Fe, NM 87505; PO Box 6850, Santa Fe, NM  87502 (505) 827-0472 
 

 
  

Awarded Vendor: 
0000014482 
Johnson Controls, Inc. (JCI) 
5500 Midway Park Place NE 
Albuquerque, NM 87109 
 
Attn: Maureen Blasé 
Email:  maureen.g.blase@jci.com 
Telephone No.: (214) 208-1832 

 Agreement Number:  40-00000-23-00029AD 
 
Payment Terms:  Net 30 
 
F.O.B.:  Destination  
 
Delivery:  Per Contract  

   
Ship To: 
All State of New Mexico agencies, commissions, 
institutions, political subdivisions and local public 
bodies allowed by law. 
 
 

 Procurement Specialist:  Tami Concha 
 
Telephone No.:  (505) 660-3671 
 
Email:  Tami.Concha@gsd.nm.gov 

Invoice: 
As Requested at time of order 
 
 

  
 
 
 

For questions regarding this agreement please contact: 
Dennis Romero (505) 660-8605 

  

 
 
Title:  Qualified Providers of Energy Performance Contracting Services, ESCO 
 
Term:  January 12, 2024 – January 11, 2028  
 
 
The attached Agreement is made subject to the “terms and conditions” as indicated.  
 
 
 
 
 
 
 
 
 
 
 
 

 

 
State of New Mexico 

General Services Department 
State Purchasing Division 

 
Statewide Price Agreement Cover Page 
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STATEWIDE PRICE AGREEMENT 
#40-00000-23-00029AD 

STATE OF NEW MEXICO 
FOR 

 
Qualified Providers of Energy Performance Contracting Services, ESCO 

 
THIS AGREEMENT is made and entered into by and between the General Services Department 
and the State of New Mexico, herein after referred to as the "Agency", and Johnson Controls, Inc., 
(JCI), herein after referred to as the "Contractor." 
 
IT IS MUTUALLY AGREED BETWEEN THE PARTIES: 
 
1. DEFINITIONS  
“Agencies” or “Agency” means eligible governmental entities under the Public Facilities Energy 
Efficiency and Water Conservation Act [NMSA 1978, 6-23], which are state government, local 
governments, public schools, higher educational institutions, and other instrumentalities of state 
government. 
 
“Agreement Administrator” shall mean the State Purchasing Division (SPD) of the General 
Service Department. 
 
“Close of Business” means 5:00 PM Mountain Standard or Mountain Daylight Time, whichever 
is in effect on the given date. 
 
“Contract” means any agreement for the procurement of items of tangible personal property, 
services or construction derived from an Invitation to Bid (ITB) or Request For Proposals (RFP). 
 
“Deliverable” means any measurable, tangible, verifiable outcome, result, or item that must be 
produced to complete a project or part of a project. 
 
“ECMD” means the Energy Conservation and Management Division of the Energy, Minerals 
and Natural Resources Department. 
 
“EMNRD” means the Energy, Minerals and Natural Resources Department. 
 
“Energy Conservation Measure,” or “ECM”, means a training program or a modification to a 
facility, including buildings, systems or vehicles, designed to reduce energy consumption or 
conservation-related operating costs.  More specifically, ECMs that may be proposed by 
Qualified Providers are stated in the EPC Statute and include: 

(a) Insulation of the building structure or systems within the building; 
(b) Storm windows or doors, caulking or weather-stripping, multi-glazed windows or 

doors, heat absorbing or heat reflective glazed and coated window or door systems, 
additional glazing, reductions in glass area or other window and door system 
modifications that reduce energy consumption; 

(c) Automated or computerized energy control systems; 
(d) Heating, ventilating or air conditioning system modifications or replacements; 
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(e) Replacement of modification of lighting fixtures to increase the energy efficiency of 
the lighting system without increasing the overall illumination of a facility, unless an 
increase in illumination is necessary to conform to the applicable state or local 
building code or nationally accepted standards for the lighting system after the 
proposed modifications are made; 

(f) Energy recovery systems; 
(g) Solar heating and cooling systems or other renewable energy systems; 
(h) Cogeneration or combined heat and power systems that produce steam, chilled water 

or forms of energy such as heat, as well as electricity, for use primarily within a 
building or complex of buildings; 

(i) Energy conservation measures that provide long-term operating cost reductions; 
(j) Maintenance and operation management systems that provide long-term operating 

cost reductions; 
(k) Traffic control systems; or 
(l) Alternative fuel options or accessories for vehicles. 
 

ECMs may also include “conservation-related cost savings,” which are cost savings, other than 
utility cost savings, in the operating budget of a Governmental Unit that are a direct result of 
energy or water conservation measures implemented pursuant to a Guaranteed Utility Savings 
Contract. 
 
 “Energy Performance Contracting” or “EPC” means a project that is backed up by a written 
guarantee stating that the utility cost savings and conservation-related cost savings will meet or 
exceed the costs of implemented ECMs or WCMs. 
 
“ESCO” means Energy Service Company that can provide energy audit, project development, 
implementation, financing, and monitoring services to Agencies for ECMs or WCMs. 
 
“Guaranteed Utility Savings Contracts,” means contracts for the evaluation and 
recommendation of energy or water conservation measures and for the implementation of one or 
more of those measures, and which contract provides that all payments, except obligations on 
termination of the contract before its expiration, are to be made over time and the savings are 
guaranteed to the extent necessary to make the payments for the conservation measures. 
 
“Investment-Grade Energy Audit” means a study approved by a Professional Engineer 
registered in New Mexico that evaluates in detail the technical and economic issues necessary to 
justify the investment related to the proposed ECMs or WCMs. 
 
“Local Public Body” means every political subdivision of the state and the agencies, 
instrumentalities and institutions thereof. 
 
 “New Mexico State Purchasing Agent” or “NMSPA” means the purchasing agent for the State 
of New Mexico or a designated representative.  May be used interchangeably with "State 
Purchasing Agent" or "SPA". 
 
“Pre-qualified” means the status of an ESCO or vendor that has been selected through an RFP 
process, certified by EMNRD as a Qualified Provider, and has established a statewide price 
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agreement with the State Purchasing Agent.  A pre-qualified ESCO or vendor is eligible for 
secondary selection processes for EPC services that Agencies may conduct. 
 
“Price Agreement” means a definite quantity contract or indefinite quantity contract which 
requires the contractor to furnish items of tangible personal property or service to the procuring 
agency which issues a purchase order, if the purchase order is within the quantity limitations of 
the contract, if any. 
 
“Procuring Agency” means any state agency or local public body that chooses to procure 
products or services under this agreement.  Other units of government, including cities, counties, 
school districts, institutions of higher education and other jurisdictions not subject to the 
procurement authority of the SPA, are authorized to buy from this agreement. 
 
“Products and Services Schedule” refers to the complete list of products and services offered 
under this agreement and the price for each.  Product and service descriptions may be amended 
with the prior approval of the Agreement Administrator.  New products and services shall not be 
added to the Products and Services Schedule. 
 
“Qualified Provider” means a person experienced in the design, implementation and installation 
of energy or water conservation measures and who meets EMNRD’s experience qualifications for 
energy conservation measures or the Office of the State Engineer for water conservation measures. 
 
“State (the State)” means the State of New Mexico. 
 
“Statewide Price Agreement” means the contract that selected Offerors would execute in order 
to be deemed a Qualified Provider. 
 
“State Purchasing Agent,” or SPA, means the purchasing agent for the State of New Mexico or 
a designated representative. 
 
“Third-Party Fee” means a one (1) percent fee on the pre-gross receipts tax total of the project 
cost. 
 
“Utility Cost Savings” means the amounts saved by a Governmental Unit in the purchase of 
energy or water that are a direct result of energy or water conservation measures implemented 
pursuant to a Guaranteed Utility Savings Contract. 
 
“Water Conservation Measure,” or “WCM”, means a training program, change in 
maintenance practices, or facility or landscape alteration designed to reduce water consumption 
or conservation-related operating costs. 
 
“You” and “your” refers to Selected ESCO Contractor.   “We,” “us” or “our” refers to the State 
of New Mexico, agencies, commissions, institutions, political subdivisions and local public bodies 
allowed by law to participate in the Agreement and whose accounts are created under this 
Agreement. 
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2. SCOPE OF WORK 
Pre-qualified Energy Services Companies (ESCOs) will provide Energy Performance 
Contracting (EPC) services for New Mexico governmental entities (“Agencies” or “Agency”).  
ESCOs selected through the Request for Proposals (RFP) process and who also enter into 
statewide price agreements, will each be deemed Qualified Providers by the Energy 
Conservation and Management Division (ECMD) of the Energy, Minerals and Natural 
Resources Department (EMNRD).  ESCOs selected through separate federal, state, or private 
procurement processes for EPC services are not pre-qualified. 

 
Qualified Providers are approved to provide proposals to Agencies that may choose to utilize 
EPC services for upgrading facilities, fleets, and water infrastructure with energy and water 
conservation measures (ECMs and WCMs). Such EPC services are allowed by the Public 
Facility Energy Efficiency and Water Conservation Act (“EPC Statute”), as amended.  The 
statute citation is New Mexico Statutes Annotated (NMSA) 1978, Chapter 6, Article 23 (6-23). 
 
Eligible Agencies under the EPC Statute are state agencies, K-12 public school districts, higher 
education governmental entities, municipal and county governments, and other political 
subdivisions.   EPC enables these Agencies to access financing and accomplish energy projects 
without using capital budgets; project financing costs are offset by energy cost savings. The 
Agencies and selected Qualified Providers will follow the EPC statute and program guidelines of 
EMNRD.   
 
The selected ESCOs will commit to the EPC Statute and EMNRD’s program guidelines via 
subsequent contracts with Agencies for specific projects.  The term of the Statewide Price 
Agreement will be four (4) years, with continuation subject to an annual review by EMNRD of 
each Qualified Provider’s performance.   The Statewide Price Agreement will contain schedules 
of markups and fees as stated in the Offeror’s RFP response.  Compensation to Qualified 
Providers for specific work projects will be detailed in the resulting contracts with Agencies to 
implement EPC projects. 
 
The Qualified Provider will be required to develop proposals for potential projects.  Agreements 
established between the Qualified Provider and the Agency, as described in the following, will 
incorporate current state statutes and directives that directly relate to EPC, including: 

 Public Facility Energy Efficiency and Water Conservation Act [NMSA 1978, 6-23]; 
and  

 Energy Efficiency Standards for Public Buildings, [NMSA 1978, 15-3-36].  
The selection of ESCOs and subsequent contracting with Qualified Providers serves as a major 
step to enable Agencies to initiate EPC projects that upgrade facilities and generate avoided 
energy costs.  There are three (3) phases possible in a complete EPC project, after an Agency’s 
selection of a Qualified Provider, as follows: 
 
Phase 1: Investment-Grade Energy Audit and Project Proposal 
The selected Qualified Provider and the Agency will execute the Investment-Grade Energy Audit 
and Project Proposal contract. This contract sets specific expectations and provides a detailed 
process for both the Qualified Provider and the Agency.  The contract also defines the 
deliverables to Agency and establishes the basis for the Guaranteed Utility Savings Contract to 
follow.  The Investment-Grade Energy Audit and Project Proposal will identify and evaluate cost-
saving measures and define the proposed project scope, cost, savings, and cash-flow over the 
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proposed financing term. A project proposal will present bundled ECMs and WCMs that can be 
financed through guaranteed savings. 
 
Phase 2: Guaranteed Utility Savings Contract and Implementation 
Upon satisfactory completion of the Investment-Grade Energy Audit and Project Proposal, the 
Agency will have the option to execute a Guaranteed Utility Savings Contract with the Qualified 
Provider to implement the recommended project.  The Guaranteed Utility Savings Contract will 
define the final agreed upon scope of work and all its associated costs and mutual responsibilities 
between the Qualified Provider and Agency, as well as improvement measures, the equipment 
and labor costs associated with them, and all guaranteed energy and maintenance cost savings.  
The Qualified Provider will solicit financing companies on behalf of Agency using the Financing 
Bid Package.  A separate financing agreement will be developed including Qualified Provider 
payment schedules and lender financing terms and schedules.  Upon execution of the Guaranteed 
Utility Savings Contract, the Qualified Provider proceeds to final design, construction, and 
commissioning of the ECMs and WCMs. Qualified provider shall inform EMNRD ECMD of 
contract execution and the total amount of the contract to initiate an invoice for the third-party 
fee. 
 
Phase 3: Performance Period 
The Performance Period of the Guaranteed Utility Savings Contract begins upon construction 
completion and project acceptance by Agency.  The Guaranteed Utility Savings Contract may 
include a number of services the Qualified Provider will provide until the end of the contract, 
including, but not limited to, measurement and verification of savings, the savings guarantee, staff 
training, and contract maintenance services. 
 
Each of the Agencies has the option to procure services of an ESCO to implement ECMs and 
WCMs in Agency facilities, which will avoid Agency energy costs.  Selected ESCOs that 
establish Statewide Price Agreements will be deemed Qualified Providers for selection by any of 
the Agencies.  The primary purposes of this Qualified Provider selection process are: 
   

(1) To ensure the Qualified Provider meets minimum qualifications and can implement 
successful EPC projects; 
(2) To provide each Agency with the opportunity to procure services of a Qualified Provider 
in a timely and cost-effective way; 
(3) To increase the number of successful Guaranteed Utility Savings Contracts statewide, as 
a means to implement comprehensive energy, transportation, and water efficiency projects. 

 
There will be multiple ESCOs selected to become Qualified Providers.  Selection will be based 
on the quality of proposals as determined by the evaluation committee.  The number of EPC 
projects is not pre-determined and inclusion on a statewide price agreement is not a guarantee of 
engaging in EPC projects.  However, it is also possible that the Qualified Provider may be 
engaged in developing and implementing more than one project at any point in time.  The 
number of EPC projects moving forward for Agency facilities will depend on the subsequent 
proposals for potential projects, as requested by the Agencies. 
 
3. PAYMENT PROVISIONS 
All payments under this agreement are subject to the following provisions. 
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A. Acceptance - In accordance with Section 13-1-158 NMSA 1978, the agency shall 
determine if the product or services provided meet specifications.  No payment shall be 
made for any products or services until the products or services have been accepted in 
writing by the procuring agency.  Unless otherwise agreed upon between the procuring 
agency and the contractor, within fifteen (15) days from the date the procuring agency 
receives written notice from the contractor that payment is requested for services or 
within thirty (30) days from the receipt of products, the procuring agency shall issue a 
written certification of complete or partial acceptance or rejection of the products or 
services. Unless the procuring agency gives notice of rejection within the specified time 
period, the products or services will be deemed to have been accepted. 
 
B. Issuance of Orders - Only written signed orders are valid under this Price 
Agreement.  A Purchase Order is the approved form for state agencies issuing Contract 
Orders under this Price Agreement.  Other authorized government entities may utilize 
Purchase Orders or forms adapted by them for their own use. 
 
C. Payment of Invoice - Upon acceptance that the products or services have been 
received and accepted, payment shall be tendered to the contractor within thirty (30) days 
after the date of invoice.   After the thirtieth (30th) day from the date that written 
certification of acceptance is issued, late payment charges shall be paid on the unpaid 
balance due on the contract to the contractor at the rate of one and one half percent (1.5 %) 
per month.  Contractor may submit invoices for payment no more frequently than 
monthly. Payment will be made to the contractor's designated mailing address.  Payment 
on each invoice shall be due within thirty (30) days from the date of the acceptance of the 
invoice.  The Procuring Agencies and the State agree to pay in full the balance shown on 
each account’s statement, by the due date shown on said statement. 
 
D. Late Charges - If the State fails to pay as required above, the Contractor may 
assess a late fee on the unpaid balance of more than sixty (60) days.  Late fees will be 
assessed at a rate based upon the billing address of each State or Procuring Agency 
account; therefore, the periodic (monthly) late fee rate shall be one and one half percent 
(1.5%) and the corresponding Annual Percentage Rate for the State of New Mexico will 
be eighteen percent (18%).  No late fee on new purchases will be assessed during the 
billing cycle when the purchase was made. 
 
E. Fees: 
The Contractor agrees to remit an administrative reporting fee payable by check to the 
State Purchasing Division for an amount equal to one percent (1.00 %) of the total sales 
and other revenues derived from the New Mexico state agencies and local public bodies.  
The Contractor shall indicate the contract number 40-00000-23-00029AD and include 
the remittance check with the quarterly sales report. 
 
Reports may be submitted via U.S. mail to NM State Purchasing Division or via email 
to: GSD.QuarterlyUsageR@gsd.nm.gov  
 
For payment of fees through U.S. Mail or Courier Delivery: 
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New Mexico State Purchasing Division 
Attn: Compliance 
P.O. Box 6850  
Santa Fe, New Mexico 87502 

 
4. TERM 
THIS PRICE AGREEMENT SHALL NOT BECOME EFFECTIVE UNTIL APPROVED IN 
WRITING BY THE AGENCY.  This Price Agreement shall begin on date approved by the 
agency and end four (4) years from the date of approval.  
 
5. DEFAULT 
The State reserves the right to cancel all or any part of any orders placed under this Price 
Agreement without cost to the State, if the Vendor fails to meet the provisions of this Price 
Agreement and, except as otherwise provided herein, to hold the Vendor liable for any excess 
cost occasioned by the State due to the Vendor's default. The Vendor shall not be liable for any 
excess costs if failure to perform the order arises out of causes beyond the control and without 
the fault or negligence of the Vendor; such causes include, but are not restricted to, acts of God 
or the public enemy, acts of the State or Federal Government, fires, floods, epidemics, quarantine 
restrictions, strikes, freight embargoes, unusually severe weather and defaults of subcontractors 
due to any of the above, unless the State shall determine that the supplies or services to be 
furnished by the subcontractor were obtainable from other sources in sufficient time to permit the 
Vendor to meet the required delivery scheduled. The rights and remedies of the State provided in 
this paragraph shall not be exclusive and are in addition to any other rights now being provided 
by law or under this contract. 
 
6. TERMINATION 

A. For Cause - Either party may terminate this agreement for cause based upon 
material breach of this agreement by the other party, provided that the non-breaching party shall 
give the breaching party written notice specifying the breach and shall afford the breaching party 
a reasonable opportunity to correct the breach. If within thirty (30) days after receipt of a written 
notice the breaching party has not corrected the breach or, in the case of a breach which cannot 
be corrected in thirty (30) days, begun and proceeded in good faith to correct the breach, the non-
breaching party may declare the breaching party in default and terminate the agreement effective 
immediately.  The non-breaching party shall retain any and all other remedies available to it 
under the law. 
 
7. AMENDMENT  
This Price Agreement may be amended by mutual agreement of the State Purchasing Agent and 
the contractor upon written notice by either party to the other.  An amendment to this Price 
Agreement SHALL NOT AFFECT ANY OUTSTANDING ORDERS issued prior to the 
effective date of the amendment as mutually agreed upon, and as published by the State 
Purchasing Agent. Amendments affecting price adjustments and/or extension of contract 
expiration are not allowed unless specifically provided for in the proposal and contract 
documents. 
 
8. STATUS OF CONTRACTOR 
The contractor, and contractor’s agents and employees, are independent contractors for the 
agency and are not employees of the State of New Mexico.  The contractor, and contractor’s 
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agents and employees, shall not accrue leave, retirement, insurance, bonding, use of state 
vehicles, or any other benefits afforded to employees of the State of New Mexico as a result of 
this agreement.  The contractor acknowledges that all sums received hereunder are personally 
reportable by it for income tax purposes as self-employment or business income and are 
reportable for self-employment tax. 
 
9. ASSIGNMENT 

A.   Neither this price agreement, any orders placed under this price agreement, any 
interest therein, nor claim thereunder, shall be assigned or transferred by the Vendor, except as 
set forth in Subparagraph 10B below or as expressly authorized in writing by the State 
Purchasing Agent. No such assignment or transfer shall relieve the Vendor from the obligations 
and liabilities under this Price Agreement. 
 

B.  Vendor agrees that any and all claims for overcharge resulting from antitrust 
violations which are borne by the State as to goods, services, and materials purchased in 
connection with this bid are hereby assigned to the State. 
 
10. SUBCONTRACTING 
The contractor shall not subcontract any portion of any services to be performed under this 
agreement without written approval from the State Purchasing Agent. The following 
subcontractor(s) have been approved to supply resources for this agreement: case by case basis. 
 
11. NON-COLLUSION 
In signing this agreement, the Vendor certifies he/she has not, either directly or indirectly, entered 
into action in restraint of free competitive bidding in connection with the offer submitted to the 
State Purchasing Agent. 
 
12. INSPECTION OF PLANT 
The State Purchasing Agent may inspect, at any reasonable time, during Contractor’s regular 
business hours and upon prior written notice the part of the contractor’s, or any subcontractor’s 
plant or place of business, which is related to the performance of this contract. 
 
13. COMMERCIAL WARRANTY 
The Vendor agrees that the tangible personal property or services furnished under this price 
agreement shall be covered by the most favorable commercial warranties the Vendor gives to any 
customer for such tangible personal property or services, and that the rights and remedies 
provided herein shall extend to the State and are in addition to and do not limit any rights 
afforded to the State by any other clause of this order. Vendor agrees not to disclaim warranties 
of fitness for a particular purpose of merchantability. 
 
14. CONDITION OF PROPOSED ITEMS 
All proposed items are to be NEW and of most current production, unless otherwise specified. 
 
15. RECORDS OF AUDIT 
During the term of this agreement and for three years thereafter, the contractor shall maintain 
detailed records pertaining to the services rendered and products delivered.  These records shall 
be subject to inspection by the agency, the State Auditor and other appropriate state and federal 
authorities. The agency shall have the right to audit billings both before and after payment.  
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Payment under this agreement shall not foreclose the right of the agency to recover excessive or 
illegal payments. 
 
16. APPROPRIATIONS 
The terms of this agreement, and any orders placed under it, are contingent upon sufficient 
appropriations and authorization being made by the legislature of New Mexico for the 
performance of this agreement.  If sufficient appropriations and authorization are not made by 
the legislature, this agreement, and any orders placed under it, shall terminate upon written 
notice being given by the agency to the contractor.  The agency's decision as to whether 
sufficient appropriations are available shall be accepted by the contractor and shall be final. 
 
17. RELEASE 
The contractor, upon final payment of the amount due under this agreement, releases the agency, 
its officers and employees, and the State of New Mexico from all liabilities, claims and 
obligations whatsoever arising from or under this agreement.  The contractor agrees not to 
purport to bind the State of New Mexico, unless the contractor has express written authority to 
do so, and then only within the strict limits of that authority. 
 
18. CONFIDENTIALITY 
Any confidential information provided to or developed by the contractor in the performance of 
this agreement shall be kept confidential and shall not be made available to any individual or 
organization by the contractor without prior written approval by the procuring agency. 
 
19. CONFLICT OF INTEREST 
The contractor warrants that he presently has no interest and shall not acquire any interest, direct 
or indirect, which would conflict in any manner or degree with any performance required under 
this agreement.  The contractor shall comply with any applicable provisions of the New Mexico 
Governmental Conduct Act and the New Mexico Financial Disclosures Act. 
 
20. APPROVAL OF CONTRACTOR REPRESENTATIVES  
The agency reserves the right to require a change in contractor representatives if the assigned 
representatives are not, in the opinion of the agency, serving the needs of the State of New 
Mexico adequately. 
 
21. SCOPE OF AGREEMENT 
This agreement incorporates all the agreements, covenants, and understandings between the 
parties hereto concerning the subject matter hereof, and all such covenants, agreements and 
understandings have been merged into this written agreement.  No prior agreement or 
understandings, verbal or otherwise, of the parties or their agents shall be valid or enforceable 
unless embodied in this agreement. 
 
22. NOTICE 
The Procurement Code, Sections 13-1-28 through 13-1-199 NMSA 1978, imposes civil and 
misdemeanor criminal penalties for its violation.  In addition, the New Mexico criminal statutes 
impose felony penalties for bribes, gratuities and kickbacks. 
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23. EQUAL OPPORTUNITY COMPLIANCE 
The contractor agrees to abide by all federal and state laws, rules and regulations, and executive 
orders of the governor of the State of New Mexico, pertaining to equal employment opportunity.  
In accordance with all such laws, rules, and regulations, and executive orders of the governor of 
the State of New Mexico, the contractor agrees to assure that no person in the United States shall 
on the grounds of race, color, religion, national origin, sex, sexual preference, age or handicap, 
be excluded from employment with or participation in, be denied the benefits of, or be otherwise 
subjected to discrimination under, any program or activity performed under this agreement.  If 
contractor is found to be not in compliance with these requirements during the life of this 
agreement, contractor agrees to take appropriate steps to correct these deficiencies. 
 
24. INDEMNIFICATION 
The contractor shall hold the state and its agencies and employees harmless and shall indemnify 
the state and its agencies and employees against any and all claims, suits, actions, liabilities and 
costs of any kind, including attorney's fees for personal injury or damage to property arising 
from the acts or omissions of the contractor, its agents, officers, employees or subcontractors. 
The contractor shall not be liable for any injury or damage as a result of any negligent act or 
omission committed by the agency, its officers or employees. 
 
25. NEW MEXICO EMPLOYEES HEALTH COVERAGE. 

A. If Contractor has, or grows to, six (6) or more employees who work, or who are 
expected to work, an average of at least 20 hours per week over a six (6) month period during the 
term of the contract, Contractor certifies, by signing this agreement, to: 

1) have in place, and agree to maintain for the term of the contract, health insurance 
for those employees and offer that health insurance to those employees no later 
than July 1, 2008 if the expected annual value in the aggregate of any and all 
contracts between Contractor and the State exceed one million dollars or; 
 

2) have in place, and agree to maintain for the term of the contract, health insurance 
for those employees and offer that health insurance to those employees no later 
than July 1, 2009 if the expected annual value in the aggregate of any and all 
contracts between Contractor and the State exceed $500,000 dollars or; 
 

3) have in place, and agree to maintain for the term of the contract, health insurance 
for those employees and offer that health insurance to those employees no later 
than July 1, 2010 if the expected annual value in the aggregate of any and all 
contracts between Contractor and the State exceed $250,000 dollars. 

B. Contractor agrees to maintain a record of the number of employees who have (a) 
accepted health insurance; (b) declined health insurance due to other health insurance coverage 
already in place; or (c) declined health insurance for other reasons. These records are subject to 
review and audit by a representative of the state. 
 

C.   Contractor agrees to advise all employees of the availability of State publicly 
financed health care coverage programs by providing each employee with, as a minimum, the 
following web site link to additonal information: http://bewellnm.com. 
 

D.  For Indefinite Quantity, Indefinite Delivery contracts (price agreements without 
specific limitations on quantity and providing for an indeterminate number of orders to be placed 
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against it); Contractor agrees these requirements shall apply the first day of the second month 
after the Offeror reports combined sales (from state and, if applicable, from local public bodies if 
from a statewide price agreement) of $250,000, $500,000 or $1,000,000, depending on the dollar 
value threshold in effect at that time. 
 
26. APPLICABLE LAW 
This agreement shall be governed by the laws of the State of New Mexico. 
 
27. LIMITATION OF LIABILITY 
The contractor's liability to the agency, or any procuring agency, for any cause whatsoever shall 
be limited to the purchase price paid to the contractor for the products and services that are the 
subject of the agency's, or the procuring agency’s, claim. The foregoing limitation does not apply 
to paragraph 27 of this agreement or to damages resulting from personal injury caused by the 
contractor's negligence. 
 
28. BINDING ARBITRATION 
Any controversy or claim arising between the parties shall be settled by binding arbitration 
pursuant to the Commercial Arbitration Rules of the American Arbitration Association and 
judgment on the award rendered by the arbitrator(s) may be entered in any court having 
jurisdiction thereof. 
 
29. INCORPORATION BY REFERENCE AND PRECEDENCE 
This agreement is derived from (1) the request for proposal, (including any written clarifications 
to the request for proposals and any agency response to questions); (2) the contractor’s best and 
final offer; and (3) the contractor’s response to the request for proposals. 
 
In the event of a dispute under this agreement, applicable documents will be referred to for the 
purpose of clarification or for additional detail in the following order of precedence: (1) 
amendments to the agreement in reverse chronological order; (2) the agreement, including the 
scope of work; (3) the request for proposals, including attachments thereto and written responses 
to questions and written clarifications; (4) the contractor’s best and final offer; and (5) the 
contractors response to the request for proposals. 
 
30. WORKERS’ COMPENSATION 
The contractor agrees to comply with state laws and rules applicable to workers’ compensation 
benefits for its employees. If the contractor fails to comply with the Workers’ Compensation Act 
and applicable rules when required to do so, this agreement may be terminated by the agency. 
 
31. IMPRACTICALITY OF PERFORMANCE 
A party shall be excused from performance under this agreement for any period that the party is 
prevented from performing as a result of an act of God, strike, war, civil disturbance, epidemic, 
or court order, provided that the party has prudently and promptly acted to take any and all steps 
that are within the party's control to ensure performance.  Subject to this provision, such non-
performance shall not be deemed a default or a ground for termination. 
 
32. INVALID TERM OR CONDITION 
If any term or condition of this agreement shall be held invalid or unenforceable, the remainder 
of this agreement shall not be affected and shall be valid and enforceable. 
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33. ENFORCEMENT OF AGREEMENT 
A party's failure to require strict performance of any provision of this agreement shall not waive 
or diminish that party's right thereafter to demand strict compliance with that or any other 
provision.  No waiver by a party of any of its rights under this agreement shall be effective unless 
express and in writing, and no effective waiver by a party of any of its rights shall be effective to 
waive any other rights. 
 
34. PATENT, COPYRIGHT AND TRADE SECRET INDEMNIFICATION 
The contractor shall defend, at its own expense, the state and its agencies against any claim that 
any product or service provided under this agreement infringes any patent, copyright to 
trademark in the United States or Puerto Rico, and shall pay all costs, damages and attorneys’ 
fees that a court finally awards as a result of any such claim.  In addition, if any third party 
obtains a judgment against the agency based upon contractor’s trade secret infringement relating 
to any product or services provided under this agreement, the contractor agrees to reimburse the 
state for all costs, attorneys’ fees and amount of the judgment.  To qualify for such defense and or 
payment, the agency shall:   
 

A. give the contractor prompt written notice within 48 hours of any claim; 
B. allow the contractor to control the defense of settlement of the claim; and 
C. cooperate with the contractor in a reasonable way to facilitate the defense or 
settlement of the claim. 

 
If any product or service becomes, or in the contractor’s opinion is likely to become the subject 
of a claim of infringement, the contractor shall at its option and expense: 
 

A. provide the agency the right to continue using the product or service and fully 
indemnify the agency against all claims that may arise out of the agency’s use of the 
product or service; 
B. replace or modify the product or service so that it becomes non-infringing; or, 
C. accept the return of the product or service and refund an amount equal to the 
value of the returned product or service, less the unpaid portion of the purchase price and 
any other amounts, which are due to the contractor.  The contractor’s obligation will be 
void as to any product or service modified by the agency to the extent such modification 
is the cause of the claim.  

 
35. SURVIVAL 
The agreement paragraph titled “patent, copyright, trademark, and trade secret indemnification; 
indemnification; and limit of liability” shall survive the expiration of this agreement. Software 
licenses, leases, maintenance and any other unexpired agreements that were entered into under 
the terms and conditions of this agreement shall survive this agreement 
 
36. DISCLOSURE REGARDING RESPONSIBILITY 
The Contractor and/or any of its Principals who seek to enter into a contract greater than 
twenty thousand dollars ($20,000.00) with any state agency or local public body for 
professional services, tangible personal property, services or construction agree to disclose 
whether they, or any principal of their company: 
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Are presently debarred, suspended, proposed for debarment, or declared ineligible for award of 
contract by any federal entity, state agency or local public body. 
 
Have within a three-year period preceding this offer, been convicted of or had civil judgment 
rendered against them for: commission of fraud or a criminal offense in connection with 
obtaining, attempting to obtain, or performing a public ( federal, state or local) contract or 
subcontract; violation of Federal or state antitrust statutes related to the submission of offers; or 
commission in any federal or state jurisdiction of embezzlement, theft, forgery, bribery, 
falsification or destruction of records, making false statements, tax evasion, violation of Federal 
criminal tax law, or receiving stolen property. 
 
Are presently indicted for, or otherwise criminally or civilly charged by any (federal, state or 
local) government entity with, commission of any of the offenses enumerated in Paragraph B of 
this disclosure. 
 
Have preceding this offer, been notified of any delinquent federal or state taxes in an amount 
that exceeds $3,000.00 of which the liability remains unsatisfied. 

A. Taxes are considered delinquent if both of the following criteria apply: 
1) The tax liability is finally determined.  The liability is finally determined if it has 

been assessed.  A liability is not finally determined if there is a pending 
administrative or judicial challenge.  In the case of a judicial challenge of the 
liability, the liability is not finally determined until all judicial appeal rights have 
been exhausted. 

2) The taxpayer is delinquent in making payment.  A taxpayer is delinquent if the 
taxpayer has failed to pay the tax liability when full payment was due and 
required.  A taxpayer is not delinquent in cases where enforced collection action 
is precluded. 

3) The taxpayer has within a three year period preceding this offer, had one or more 
contracts terminated for default by any federal or state agency or local public 
body. 

  
Principal, for the purpose of this disclosure, means an officer, director, owner, partner, or a 
person having primary management or supervisory responsibilities within a business entity or 
related entities. 
 
The Offeror shall provide immediate written notice to the Procurement Manager or Buyer if, at 
any time prior to contract award, the Offeror learns that its disclosure was erroneous when 
submitting or became erroneous by reason of changed circumstances. 

 
A disclosure that any of the items in this requirement exist will not necessarily result in 
withholding an award under this solicitation.  However, the disclosure will be considered in the 
determination of the Offeror’s responsibility.  Failure of the Offeror to furnish a disclosure or 
provide additional information as requested will render the Offeror nonresponsive. 

 
Nothing contained in the foregoing shall be construed to require establishment of a system of 
records in order to render, in good faith, the disclosure required by this document.  The 
knowledge and information of an Offeror is not required to exceed that which is the normally 
possessed by a prudent person in the ordinary course of business dealings. 
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The disclosure requirement provided is a material representation of fact upon which reliance was 
placed when making an award and is a continuing material representation of the facts.   If during 
the performance of the contract, the contractor is indicted for or otherwise criminally or civilly 
charged by any government entity (federal, state or local) with commission of any offenses 
named in this document the contractor must provide immediate written notice to the Procurement 
Manager or Buyer.   If it is later determined that the Offeror knowingly rendered an erroneous 
disclosure, in addition to other remedies available to the Government, the State Purchasing 
Agent or Central Purchasing Officer may terminate the involved contract for cause.  Still further 
the State Purchasing Agent or Central Purchasing Officer may suspend or debar the contractor 
from eligibility for future solicitations until such time as the matter is resolved to the satisfaction 
of the State Purchasing Agent or Central Purchasing Officer. 
 
37. NOTIFICATION 
Either party may give written notice to the other party in accordance with the terms of paragraph. 
Any written notice required or permitted to be given hereunder shall be deemed to have been 
given on the date of delivery if delivered by personal service or hand delivery or three (3) 
business days after being mailed. 
 
 To agency:   State Purchasing Agent 
     State Purchasing Division 

  P.O. Box 6850  
  Santa Fe, New Mexico 87502 

           
 To contractor:   Johnson Controls Inc., (JCI) 

Maureen Blasé 
     VP/GM Sustainability Infrastructure 
     5500 Midway Park Place NE 

Albuquerque, NM 87109 
Email: maureen.g.blase@jci.com 
Phone: (214) 208-1832 

           
Either party may change its representative or address above by written notice to the other in 
accordance with the terms of Paragraph 37.  The carrier for mail delivery and notices shall be the 
agent of the sender. 
 
38. AMENDMENTS 
This agreement shall only be amended by written instrument executed by the parties. 
 
39. SUCCESSION 
This agreement shall extend to and be binding upon the successors and assigns of the parties. 
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IN WITNESS WHEREOF, the Parties hereby execute this Agreement, which will take effect on 
the last signature date of the required approval authorities below.  Each of the signatories, below, 
may execute this Agreement by hard copy original, facsimile, digital or electronic signature, any 
of which shall be deemed to be a true and original signature hereunder.           
 
 
  
 
By:  /Contractor_Name/         Date: 

      Maureen Blasé, VP/GM Sustainability Infrastructure, North America 
       Johnson Controls, Inc. 
 
 
The records of the Taxation and Revenue Department reflect that the Contractor is registered 
with the Taxation and Revenue Department of the State to pay gross receipts and compensating 
taxes: 
 
BTIN: ___________________________ 
 
NOTE: Taxation and Revenue is only verifying the registration and will not confirm or 

deny taxability statements contained in this contract. 
 

        
 
 
By:   /Tax_&_Rev/         Date: 

       Taxation & Revenue Department 
 
 
This Agreement has been approved by the State Purchasing Agent: 
   
 
 
     
By:  /Purchasing_Agent/          Date: 

       State Purchasing Agent  
       State of New Mexico 

1/14/2024

01-018766-00-9

1/16/2024

1/16/2024
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