


Mr. Charles Mottley

RE: Permit Modifica m 16-1- Federal and State Agency Review Comments
Notice of Non-Compliance, Capitan Iron Mine, Permit No. LIO0SME

September 8, 2016 P 20f2

Because 3 USFS has determined that any further commercial use of, or improvements to, FR 489A vy
I PMI ot authorized, MMD is unable to further process Mod. 16-1 until such authorization is
obtained from the USFS by ECPMI. As a result, ECPMI remains out of compliance with its permit until
such time that processing of Mod. 16-1 may be resumed toward approval. Please provide MMD with a
Tes ‘to the July 28, 2016, USFS letter, so that MMD will be able to monitor progress toward a
resolution to the road question. MMD is very interested in ECPMI returning to compliance with Permit
LIOOSME.

MMD is available to meet and discuss this letter at your convenience. Please contact Gabriel Wade,
Assistant General Counsel at: (505) 476-3451, or via email at fyou would
like to discuss further or to schedule a meeting.

Holland Shepherd, Manager
Mining Act Reclamation Program/MMD

Enclosures:  New Mexico Environment Department Letter, dated July 27, 2016
New [exico State Forestry Division emailed comments, dated July 11, 2016
New [exico Department of Cultural Affairs Letter, dated July 12, 2016
New [exico Department of Game and Fish Letter, dated July 26, 2016
USFS Letter, dated July 28, 2016

cc: David Davidson, ECPMI
James Hollen, Senior Reclamation Specialist, MMD
Gabriel Wade, Assistant General Counsel, MMD
Christina Thompson, USFS Lincoln National Forest
Mine File LIOOSME
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United States Forest Smokey Bear Ranger District 901 Mechem Drive
Departiment of Service Ruidoso, NM 88345
Agriculture §75-257-4095

FAX: §75-257-6174

File Code: 2800
Date:  July 28, 2016

Mr. James Hollen

Sr. Mine Reclamation Specialist

Mining Act Reclamation Program, Mining and Mineral Division
1220 South St. Francis Drive

Santa Fe, New Mexico 87505

Dear Mr. Hollen:

This letter is in response to your June 29, 2016, rcquest for review and comment on the Minimal
Impact Existing Minc Permit Modification Application submitted by El Capitan Metals, Inc.
(ECPMI). The Lincoln National Forest has been working with ECPMI in order to get it in
compliance with Forest Service laws and regulations. In particular, the only road access to the
ECPMI private land wherc its mine is situated is across National Forest System Road (NFSR)
489A via NM Highway 240.

Prior to March 2016, ECPMI held a road usc permit to haul mined material off of its private land
using NFSR 489A. At the end of March, ECPMI terminated its road use pcrmit for access across
National Forest System lands, and crroncously asserted a purportcdly vested R.S. 2477 right to
use and modify NFSR 489A. ECPMI's position is not tenable,' and since terminating its permil
ECPMI has no authorization or right to utilize NFSR 489A for access to their private property
for mining purposes.

Please further note that ECPMI is not now, nor has it ever been, authorized 1o undertake road
construction on NFSR 489A. All work that was conducted by ECPMI at the end of March to
widen and shape NFSR 489A was done without the required environmental analysis and
authorization by the USFS. This has resulted in resource damage on National Forest System
lands, and an investigation is currently underway to ascertain the nature and extent of such
damage to surface resources.

Moving forward, ECPMI must now obtain ncw authorization from the USFS to use NFSR 489A
to access its private property for mining purposes. To obtain such authorization, and pursuant to
36 CFR 228 Subpart A, USFS requires ECPMI to submit a Mining Plan of Opcrations for

"I'he law is clear that a private entity, such as ECPMI, cannot hold an R.S. 2477 right of way
and cannot state a claim to an R.S. 2477 right of way. Such a claim can only be made by a
government cntity. To our knowledge, [.incoln County has never stated an R.S. 2477 claim to
NI'SR 489A.
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Mr. James Hollen

commercial use of the road based on ECPMI’s assertion that NFSR 489A is needed for mining
operations on its private land.

In closing, it is important for all parties to recognize that regardless of what the State of New
Mexico’s Mining and Minerals Division, the Mine Safety and Health Agency, or any other
agencies require, ECPMI must have a valid authorization from the USFS to use NFSR 489A,
Any turther commercial use of, or improvements to, NFSR 489A by ECPMI at this time is not
authorized, and is in violation of our regulations.

If you have any additional questions, please contact me at 575-630-3010 o1

Sincerely,

HEATHER NOE
District Ranger
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MEMORANDUM
DATE: July 27, 2016
TO: Holland Shepherd, Program Manager, Mining Act Reclamation
Program
FROM: Larry Shore, Mining Environmental Compliance Section (MECS)

Alan Klatt, Surface Water Quality Bureau (SWQB)
Neal Butt, Air Quality Bureau (AQB)

THROUGH: Jeff Lewellin, Mining Act Team Leader, MECS

RE: NMED Comments, Ef Capitan Precious Metals, Inc., El Capitan
Iron Mine, Response to Notice of Noncompliance, MMD Permit
No. LI00SME, Modification 16-1

The New Mexico Environment Department (NMED) received correspondence from the Mining
and Minerals Division (MMD) on July 5, 2016 requesting NMED review and provide comments
on the above referenced MMD permitting action. The modification is in response to a Notice of
Noncompliance (NNC) issued by MMD to the permittee on April 21, 2016. MMD requested
comments within 20 days of receipt in accordance with Section 19.10.3.302.G NMAC. NMED
has the following comments:

/

Back~—-"~d

The El Capitan Iron Mine is designated a minimal impact existing mine and was issued a NNC

by MMD on April 21, 2016. The NNC cites placement of mining waste outside the authorized

permit area and outside the approved five acre Phase I design limit. Specifically, indicated in

the response from El Capitan Precious Metals, Inc., .333 acres of stoc iled overburden and
" raged topsoil 1 been placed ~lused berms ~ngside Forest Road (FR) 489A.

Air Quality Bureau

The Air Quality Bureau comments are attached under separate letterhead.
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£-~face Water 1ality Bureau

The Surface Water Quality Bureau comments are attached under separate letterhead.

Grov—- "W~~~ 1ality Bureau

Based on NMED’s understanding of the geochemical characteristics of the material, placement
of .333 acres of stockpiled overburden and salvaged topsoil on FR « _ )A is not likely to impair
ground water qu ty.

NMED Summary Comment

NMED finds the proposed activities are likely to have a minimal environmental impact if the
recommended best management practices provided by the Surface Water Quality Bureau are
implemented.

If you have any questions, please contact Jeff Lewellin at (505) 827 )49.

cc: Trais Klij uis, Division Director, NMED-WPD
James Hogan, Bureau Chief, SWQB
Richard Goodyear, Bureau Chief, AQB
Fernando Martinez, Division Director, EMNRD-MMD
James Hollen, Lead Staff, EMNRD-MMD
Kurt Vollbrecht, Program Manager, MECS
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Surface Water Quality Bureau
Harold Runnels Building
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RYAN FLYNN

S A MARTINEZ P.O. Box 5469, Santa Fe, NM 87502-5469 Cabinet Secretary
JOHN A. SANCHEZ Phone (505) 827-0187 Fax (505) 827-0160 BUTCH TONGATE
Lieutenant Governor WWW.env.nm.gov Deputy Secretary
MEMORANDUM
DATE: July 18, 2016
TO: Jeff Lewellin, Mining Act Team Leader
Mining Environmental Compliance Section
Ground Water Quality Bureau
FROM: Alan Klatt
Environmental Scientist & Specialist, Surface Water Quality Bureau
RE: Request for Comments,

Minimal Impact Existing Mine Permit Modification Application,
El Capitan Precious Metals Inc., El Capitan Iron Mine, Lincoln Co., NM,
Permit No. LIOOSME, Modification 16-1

The New Mexico Surface Water Quality Bureau (SWQB) has completed its review of the permit
application: Technical Responses from the Operator, Modification 16-1.

On April 21, 2016 the New Mexico Mining and Minerals Division (MMD) issued a notice of
noncompliance of the Capitan Iron Mine with specific conditions required by Permit LIDOSME,
Modification 14-1. The notice of noncompliance requires that the Permittee, El Capitan Precious
Metals Inc. (ECPMI), provide an application for a permit modification to incorporate the new
disturbance related to the access road into the mine permit. On June 4, 2016 ECPMI submitted
Technical Responses on Proposed Modification LIOOSME documenting 0.333 acres of new
disturbance associated with the access road. Pursuant to the New Mexico Mining Act Rules, the
SWQB has the following comments:

e The SWQB recommends that the Permittee consults with the Lincoln National Forest,
USDA Forest Service to stabilize gullies along Forest Road 489A. During a July 7%,
2016 meeting with the MMD, the SWQB was informed of the presence of waist deep,
headcut gullies. Gullies may indicate that erosion control measures are needed as
required by Section 9.S of Permit LI0O05” ™ Modification 14-1 which states * t:

The Permittee shall implement BMP's in a manner that prevents direct impacts to
surface water and ephemeral, intermittent, and perennial water courses. The



Jeff Lewellin
July 18, 2016
Page 2

Permittee shall implement erosion control measures that are designed,
constructed and maintained using professionally recognized standards.

Gullies along FR 489A have the potential to transport sediment and mine waste which
was placed as roadside berms into a nearby arroyo.

e The SWOB recommends that all General Obligations and Conditions in Permit
LIOOSM  Modification 14-1be included in future permit modifications.

If you have any questions, please contact me at (505) 827-0388.
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MEMORANDUM
DATE: July 22, 2016
TO: Jeff Lewellin, Team Leader
Mining Environmental Compliance Section, Ground Water Quality Bureau
FROM: Neal Butt, Environmental Analyst
Air Quality Bureau
RE: Request for Comments, Minimal Impact Existing Mine Permit Modification

Application, El Capitan Iron Mine, Lincoln County, MMD Permit No. LIOO5SME,
Modification 16-1

The New Mexico Air Quality Bureau (AQB) has completed its review of the above mentioned
mining project. Pursuant to the New Mexico Mining Act Rules, the AQB has the following

comments:

Air Quality Permitting History

The AQB issued New Source Review Permit # 5951 to El Capitan Iron Mine on 11/25/14.

Details

On June 20, 2016, the New Mexico Mining and Minerals Division ("MMD") received a Minimal
Impact Existing Mine Permit Modification Application submittal from El Capitan Precious
Metals, Inc. ("ECPMI"), dated June 4, 2016, as required by a Notice of Noncompliance issued to
ECPMI by MMD for placing and/or disposing mining-related waste material alongside a road
loca | on U.S. Forest Service lands and outside of the approved permit boundary of Permit
LIOOSME. The El Capitan Iron Mine is located approximately 5.5 miles north of Capitan, in
Lincoln County, New Mexico.

In order to bring ECPMI into compliance with the permit and the Rules, and to avoid issuance of
a Notice of Violation and penalty assessment, MMD requires that ECPMI submit a survey of the



Request for C ¢ 5, Mir 1 iact Existing Mine P t Modification Applicati  El Capitan Iron Mine, Lincoln County,
MMD Permit No. LIOOSME, Modification 16-1
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current total acres of disturbance, including those areas of the FR 489A access road, that have
been disturbed by mine wastes. ECPMI must also provide an application for a permit
modification, to incorporate the new disturbance, related to the access road, into the mine permit.
This survey of total acres of disturbance and permit modification application must be submitted
to MMD within 60 days of the receipt date of the Notice of Noncompliance letter.

The AQB has no objection to the current request for modification to bring site into compliance.

Air Quality Requirements

The New Mexico Mining Act of 1993 states that “Nothing in the New Mexico Mining Act shall
supersede current or future requirements and standards of any other applicable federal or state
law.” Thus, the applicant is expected to comply with all requirements of federal and state laws
pertaining to air quality. Current requirements which may be applicable in this mining project
include, but are not limited to the following:

} U Air Quality Permit number 5951, the Air Quality Control Act, and any applicable
regulations and  ndards pursuant to NMSA 1978, Section 74-2-7-H.

Permit limitatior include the following: Hours of operation of the mining and processing
equipment (Not including truck traffic) are limited to 4,380 hours per year during daylight hours
between sunrise and sunset; Limiting the number of haul road trips to 128-168 round trips per
day; Truck traffic areas and haul roads shall be watered and treated by application of base course
to control particulate emissions, this condition demonstrates compliance with the 80% control
efficiency used in the permit application and modeling, this control measure shall be used on
roads as far as the nearest public road, unless weather conditions would cause unsafe conditions,
such as snow, ice, and mud; Night time operation of haul trucks and material handling equipment
is authorized providing the following requirements are met for the trafficked roads and off-road
surfaces used by this equipment. Dirt or gravel surfaces: 1. Water immediately prior to
beginning traffic operations, unless weather conditions would cause unsafe conditions, such as
snow, ice, and mud. 2. Additional watering shall be done whenever dust is observed to be higher
than the headlights or taillights of a standard haul truck as it travels on the surface; Wet Dust
Suppression System (WDSS). At a minimum, water sprays shall be placed at each crusher and
screen, to minimize fugitive emissions to the atmosphere from emission points and to meet the
emission limitations contained in the permit, after daily startup, if fugitive emissions at material
transfer points are observed, additional water sprays shall be added or turned on to minimize the
excess fugitive ons; The material stored in storage piles at Unit 19 shall have: iterial
moisture content within the range of 0.55 to 2.88% (% by weight); and the permittee shall
develop a Fugitive Dust Control Plan (FDCP) for minimizing emissions from areas such as

fee bii bir ales, storage pile, overburden removal, disturbed earth, buildin;
truck loading/unloading, or active pits, sites of overburden removal and active pit areas shall be
watere  dependent on existing wind speeds and soil moisture content, as necessary to minimize
dust emissions, stock piles shall be maintained with standard industry practices and procedures to
minimize fugitive emissions to the atmosphere.
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[D Permit No. LIOOSME, Modification 16-1
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In addition, pursuant to Subsection A of 19.10.3.303 NMAC, Minimal Impact Existing Mining
Operations:

An existing mining operation that continues mining operations will not be considered a minimal
impact existing mining operation if it exceeds 10 acres of disturbed land, or 40 acres of disturbed
land in the case of dolomite, garnet, humate, perlite and zeolite operations that: (1) are located
outside Bemalillo, Dona Ana and Santa Fe counties; and (2) are committed to perform
concurrent reclamation of disturbed areas to the extent practicable. Permanent roads and areas
within the permit area that are reclaimed will not be counted as part of the acreage limitation for
a minimal impact existing mining operation. Reclaimed, for this purpose, means all financial
assurance has been released, except the amount held to re-establish vegetation pursuant to
Subsection A of 19.10.12.1204 NMAC. Construction of roads and access ways, the types of
disturbances, and the applicant’s previous history of compliance with the act and 19.10 NMAC
will be major factors in the director's determination of minimal impact status. Notwithstanding
the frequency for inspections of minimal impact mining operations specified in Paragraph (4) of
Subsection A of 19.10.11.1101 NMAC, if a minimal impact operation permit is issued under
this subsection for more than 10 acres of disturbance, the director shall conduct on -site
inspections at least once per year during the term of the permit.

The above is not intended to be an exhaustive list of all requirements that could apply. The
applicant should be aware that this evaluation does not supersede the requirements of any current

federal or state air quality requirement.

If you have any questions, please contact me at (505) 476-4317.






Hollen, James FMINRD

From:
Sent:
To:
Subject:

Dear James Hollen:

Roth, Daniela, EMNRD

Thursday, September 8, 2016 8:43 AM

Hollen, James, EMNRD

RE: Minimal impact permit modification for the El Capitan Iron Mine (Permit No
LIOOSME Modification 16-1)

Thank you for giving me the opportunity to review and comment on permit modification 16-1, for the existing
minimal impact permit for the El Capitan Iron Mine in Lincoln County, NM (Permit No LIOO5ME,Modification

16-1).

The project area is in close proximity of a known site of the federally and state listed Kuenzler’s hedgehog
cactus (Echinocereus fendleri var. kuenzleri). For further information on this species please refer to

and
amend clearance surveys of the

project area during the appropriate survey period tor the species and the development of avoidance and
mitigation measures, if the species is found. Furthermore, the USFS and the USFWS need to be consuited on
potential impacts resulting from the project to this species and its habitat, if plants are found in the project

area.

Please let me know if | can be of further assistance,

Sincerely,

Daniela Roth

Botany Program Coordinator
EMNRD - Forestry Division

1220 S. Saint Francis Drive
Santa Fe, NM 87505
505-476-3347



State of New Mexico
Energy, Minerals and Natural Resources Department

1Isana Martinez

Govemor

David Martin Fernando Martinez, Director
Cabinet S ecretary Mining and Minerals Division
Tony Delfin

Deputy Cabinet S ecretary

June 29, 2016

Michelle Ensey, Archaeologist

Historic Preservation Division

NM Department of Cultural Affairs e
407 Galisteo Street, Stite 236 Y
Santa Fe, NM 87503 e

RE: Request for Review and Comment,
Minimal Impact Existing Mine Permit Modification Application,
El Capitan Precious Metals Inc., El Capitan Iron Mine, Lincoln Co., NM,
Permit No. LIOOSME, Modification 16-1

Dear Ms. Ensey:

On June 20, 2016, thc New Mexico Mining and Minerals Division (“MMD”) received a Minimal Impact Existing
Mine Permit Modification Application submittal from El Capitan Precious Metals, Inc. (“ECPMI”), dated June 4,
2016, (““Application™) as required by a Notice of Noncompliance (enclosed) issued to ECPMI by MMD for placing
and/or disposing mining-related waste material alongside a road locatedon U.S. Forest Service lands and outside of
the approved permit boundary of Permit LIOOSME. The El Capitan Iron Mine is located approximately 5.5 miles
north of Capitan, in Lincoln County, New Mexico.

This notification of permit application is being submitted to you pursuant to 19.10.3.303.L. NMAC and 19.10.5.505

NMAC. I have enclosed a copy of the Application including a site survey and a map showing the project location,
for your information. The Application may also be viewed by visiting the MMD Website at:

MMD requests that you review this application and provide any comments you may have pursuant to
19.10 3302 C NMAC hefgre July 29, 2016. Please contact me at (505) 476-3436, or via email at
vith any questions or comments you may have regarding the application or this request.

Sincerely,

James Hollen, Permit Lead Permit LIOOSME NO Cﬂhﬂ“‘:“'T

Mining Act Reclamation Program (“MARP")YMMD

Enclosure: April 21, 2016, Notice of Non-comphance, Capitan Iron Mine, Permit LIOOSME

cc: Holland Shepherd, Program Manager, Mining Act Reclamation Program (“MARP”’) MMD
Mire File LIDOSME

Mining and Minerals Division * 1220 South St. Francis Drive
* Santa Fe, New Mexico 87504
* Phone: (505) 476-3400 * . ux (505) 476-3402*
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United States Forest Smokey Bear Ranger District 901 Mechem Drive
Department of Service Ruidoso, NM 88345
Agriculture 575-257-4095

FAX: 575-257-6174

File Code: 2800
Date:  July 28,2016

Mr. James Hollen

Sr. Mine Reclamation Specialist

Mining Act Reclamation Program, Mining and Mineral Division
1220 South St. Francis Drive

Santa Fe, New Mexico 87505

Dear Mr. Hollen:

This letter is in response to your June 29, 2016, request for review and comment on the Minimal
Impact Existing Mine Permit Modification Application submitted by El Capitan Metals, Inc.
(ECPMI). The Lincoln National Forest has been working with ECPMI in order to get it in
compliance with Forest Service laws and regulations. In particular, the only road access to the
ECPMI private land where its mine is situated is across National Forest System Road (NFSR)
489A via NM Highway 246.

Prior to March 2016, ECPMI held a road use permit to haul mined material off of its private land
using NFSR 489A. At the end of March, ECPMI terminated its road use permit for access across
National Forest System lands, and erroneously asserted a purportedly vested R.S. 2477 right to
use and modify NFSR 489A. ECPMI’s position is not tenable,' and since terminating its permit
ECPMI has no authorization or right to utilize NFSR 489A for access to their private property
for mining purposes.

Please further note that ECPMI is not now, nor has it ever been, authorized to undertake road
construction on NFSR 489A. All work that was conducted by ECPMI at the end of March to
widen and shape NFSR 489A was done without the required environmental analysis and
authorization by the USFS. This has resulted in resource damage on National Forest System
lands, and an investigation is currently underway to ascertain the nature and extent of such
damage to surface resources.

Moving forward, ECPMI must now obtain new authorization from the USFS to use NFSR 489A
to access its private property for mining purposes. To obtain such authorization, and pursuant to
36 CFR 228 Subpart A, USFS requires ECPMI to submit a Mining Plan of Operations for

I'"The law is clear that a private entity, such as ECPMI, cannot hold an R.S. 2477 right of way
and cannot state a claim to an R.S. 2477 right of way. Such a claim can only be made by a
government entity. To our knowledge, Lincoln County has never stated an R.S. 2477 claim to
NEFSR 489A.

)
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commercial use of the road based on ECPMI’s assertion that NFSR 489A is needed for mining
operations on its private land.

In closing, it is important for all parties to recognize that regardless of what the State of New
Mexico’s Mining and Minerals Division, the Mine Safety and Health Agency, or any other
agencies require, ECPMI must have a valid authorization from the USFS to use NFSR 489A.
Any further commercial use of, or improvements to, NFSR 489A by ECPMI at this time is not
authorized, and is in violation of our regulations.

If you have any additional questions, please contact me at 575-630-3010 or hmnoel@fs.fed.us.

Sincerely,
ey
HEATHER NOEL

District Ranger
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MEMORANDUM

DATE: July 27, 2016

TO: Holland Shepherd, Program Manager, Mining Act Reclamation
Program

FROM: Larry Shore, Mining Environmental Compliance Section (MECS)

Alan Klatt, Surface Water Quality Bureau (SWQB)
Neal Butt, Air Quality Bureau (AQB)

THROUGH: Jeff Lewellin, Mining Act Team Leader, MECS
RE: NMED Comments, El Capitan Precious Metals, Inc., El Capitan

Iron Mine, Response to Notice of Noncompliance, MMD Permit
No. LI0O0SME, Modification 16-1

The New Mexico Environment Department (NMED) received correspondence from the Mining
and Minerals Division (MMD) on July 5, 2016 requesting NMED review and provide comments
on the above referenced MMD permitting action. The modification is in response to a Notice of
Noncompliance (NNC) issued by MMD to the permittee on April 21, 2016. MMD requested
comments within 20 days of receipt in accordance with Section 19.10.3.302.G NMAC. NMED
has the following comments:

/

Background

The El Capitan Iron Mine is designated a minimal impact existing mine and was issued a NNC
by MMD on April 21, 2016. The NNC cites placement of mining waste outside the authorized
permit area and outside the approved five acre Phase I design limit. Specifically, as indicated in
the response from El Capitan Precious Metals, Inc., .333 acres of stockpiled overburden and
salvaged topsoil has been placed and used as berms alongside Forest Road (FR) 489A.

Air Quality Bureau

The Air Quality Bureau comments are attached under separate letterhead.
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Surface Water Quality Bureau

The Surface Water Quality Bureau comments are attached under separate letterhead.

Ground Water Quality Bureau

Based on NMED’s understanding of the geochemical characteristics of the material, placement
of .333 acres of stockpiled overburden and salvaged topsoil on FR 489A is not likely to impair
ground water quality.

NMED Summary Comment

NMED finds the proposed activities are likely to have a minimal environmental impact if the
recommended best management practices provided by the Surface Water Quality Bureau are
implemented.

If you have any questions, please contact Jeff Lewellin at (505) 827-1049.

cc:  Trais Kliphuis, Division Director, NMED-WPD
James Hogan, Bureau Chief, SWQB
Richard Goodyear, Bureau Chief, AQB
Fernando Martinez, Division Director, EMNRD-MMD
James Hollen, Lead Staff, EMNRD-MMD
Kurt Vollbrecht, Program Manager, MECS
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MEMORANDUM

DATE: July 18, 2016
TO: Jeff Lewellin, Mining Act Team Leader

Mining Environmental Compliance Section
Ground Water Quality Bureau

FROM: Alan Klatt
Environmental Scientist & Specialist, Surface Water Quality Bureau

RE: Request for Comments,
Minimal Impact Existing Mine Permit Modification Application,
El Capitan Precious Metals Inc., El Capitan Iron Mine, Lincoln Co., NM,
Permit No. LI005SME, Modification 16-1

The New Mexico Surface Water Quality Bureau (SWQB) has completed its review of the permit
application: Technical Responses from the Operator, Modification 16-1.

On April 21, 2016 the New Mexico Mining and Minerals Division (MMD) issued a notice of
noncompliance of the Capitan Iron Mine with specific conditions required by Permit LIO05ME,
Modification 14-1. The notice of noncompliance requires that the Permittee, El Capitan Precious
Metals Inc. (ECPMI), provide an application for a permit modification to incorporate the new
disturbance related to the access road into the mine permit. On June 4, 2016 ECPMI submitted
Technical Responses on Proposed Modification LIOOSME documenting 0.333 acres of new
disturbance associated with the access road. Pursuant to the New Mexico Mining Act Rules, the
SWQB has the following comments:

e The SWQB recommends that the Permittee consults with the Lincoln National Forest,
USDA Forest Service to stabilize gullies along Forest Road 489A. During a July 7%,
2016 meeting with the MMD, the SWQB was informed of the presence of waist deep,
headcut gullies. Gullies may indicate that erosion control measures are needed as
required by Section 9.S of Permit LIOOSME, Modification 14-1 which states that:

The Permittee shall implement BMP’s in a manner that prevents direct impacts to
surface water and ephemeral, intermittent, and perennial water courses. The
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Permittee shall implement erosion control measures that are designed,
constructed and maintained using professionally recognized standards.

Gullies along FR 489A have the potential to transport sediment and mine waste which
was placed as roadside berms into a nearby arroyo.

o The SWQB recommends that all General Obligations and Conditions in Permit
LIO0SME, Modification 14-1be included in future permit modifications.

If you have any questions, please contact me at (505) 827-0388.
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MEMORANDUM
DATE: July 22, 2016
TO: Jeff Lewellin, Team Leader
Mining Environmental Compliance Section, Ground Water Quality Bureau
FROM: Neal Butt, Environmental Analyst
Air Quality Bureau
RE: Request for Comments, Minimal Impact Existing Mine Permit Modification

Application, El Capitan Iron Mine, Lincoln County, MMD Permit No. LIOO5SME,
Modification 16-1

The New Mexico Air Quality Bureau (AQB) has completed its review of the above mentioned
mining project. Pursuant to the New Mexico Mining Act Rules, the AQB has the following
comments:

Air Quality Permitting History
The AQB issued New Source Review Permit # 5951 to El Capitan Iron Mine on 11/25/14.

Details

On June 20, 2016, the New Mexico Mining and Minerals Division ("MMD") received a Minimal
Impact Existing Mine Permit Modification Application submittal from El Capitan Precious
Metals, Inc. ("ECPMI"), dated June 4, 2016, as required by a Notice of Noncompliance issued to
ECPMI by MMD for placing and/or disposing mining-related waste material alongside a road
located on U.S. Forest Service lands and outside of the approved permit boundary of Permit
LIOOSME. The El Capitan Iron Mine is located approximately 5.5 miles north of Capitan, in
Lincoln County, New Mexico.

In order to bring ECPMI into compliance with the permit and the Rules, and to avoid issuance of
a Notice of Violation and penalty assessment, MMD requires that ECPMI submit a survey of the
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current total acres of disturbance, including those areas of the FR 489A access road, that have
been disturbed by mine wastes. ECPMI must also provide an application for a permit
modification, to incorporate the new disturbance, related to the access road, into the mine permit.
This survey of total acres of disturbance and permit modification application must be submitted
to MMD within 60 days of the receipt date of the Notice of Noncompliance letter.

The AQB has no objection to the current request for modification to bring site into compliance.

Air Quality Requirements

The New Mexico Mining Act of 1993 states that “Nothing in the New Mexico Mining Act shall
supersede current or future requirements and standards of any other applicable federal or state
law.” Thus, the applicant is expected to comply with all requirements of federal and state laws
pertaining to air quality. Current requirements which may be applicable in this mining project
include, but are not limited to the following:

NSR Air Quality Permit number 5951, the Air Quality Control Act, and any applicable
regulations and standards pursuant to NMSA 1978, Section 74-2-7-H.

Permit limitations include the following: Hours of operation of the mining and processing
equipment (Not including truck traffic) are limited to 4,380 hours per year during daylight hours
between sunrise and sunset; Limiting the number of haul road trips to 128-168 round trips per
day; Truck traffic areas and haul roads shall be watered and treated by application of base course
to control particulate emissions, this condition demonstrates compliance with the 80% control
efficiency used in the permit application and modeling, this control measure shall be used on
roads as far as the nearest public road, unless weather conditions would cause unsafe conditions,
such as snow, ice, and mud; Night time operation of haul trucks and material handling equipment
is authorized providing the following requirements are met for the trafficked roads and off-road
surfaces used by this equipment. Dirt or gravel surfaces: 1. Water immediately prior to
beginning traffic operations, unless weather conditions would cause unsafe conditions, such as
snow, ice, and mud. 2. Additional watering shall be done whenever dust is observed to be higher
than the headlights or taillights of a standard haul truck as it travels on the surface; Wet Dust
Suppression System (WDSS). At a minimum, water sprays shall be placed at each crusher and
screen, to minimize fugitive emissions to the atmosphere from emission points and to meet the
emission limitations contained in the permit, after daily startup, if fugitive emissions at material
transfer points are observed, additional water sprays shall be added or turned on to minimize the
excess fugitive emissions; The material stored in storage piles at Unit(s) 19 shall have a material
moisture content within the range of 0.55 to 2.88% (% by weight); and the permittee shall
develop a Fugitive Dust Control Plan (FDCP) for minimizing emissions from areas such as
aggregate feeders, bins, bin scales, storage pile, overburden removal, disturbed earth, buildings,
truck loading/unloading, or active pits, sites of overburden removal and active pit areas shall be
watered, dependent on existing wind speeds and soil moisture content, as necessary to minimize
dust emissions, stock piles shall be maintained with standard industry practices and procedures to
minimize fugitive emissions to the atmosphere.
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In addition, pursuant to Subsection A of 19.10.3.303 NMAC, Minimal Impact Existing Mining
Operations:

An existing mining operation that continues mining operations will not be considered a minimal
impact existing mining operation if it exceeds 10 acres of disturbed land, or 40 acres of disturbed
land in the case of dolomite, garnet, humate, perlite and zeolite operations that: (1) are located
outside Bernalillo, Dona Ana and Santa Fe counties; and (2) are committed to perform
concurrent reclamation of disturbed areas to the extent practicable. Permanent roads and areas
within the permit area that are reclaimed will not be counted as part of the acreage limitation for
a minimal impact existing mining operation. Reclaimed, for this purpose, means all financial
assurance has been released, except the amount held to re-establish vegetation pursuant to
Subsection A of 19.10.12.1204 NMAC. Construction of roads and access ways, the types of
disturbances, and the applicant’s previous history of compliance with the act and 19.10 NMAC
will be major factors in the director's determination of minimal impact status. Notwithstanding
the frequency for inspections of minimal impact mining operations specified in Paragraph (4) of
Subsection A 0f 19.10.11.1101 NMAC, if a minimal impact operation permit is issued under
this subsection for more than 10 acres of disturbance, the director shall conduct on -site
inspections at least once per year during the term of the permit.

The above is not intended to be an exhaustive list of all requirements that could apply. The
applicant should be aware that this evaluation does not supersede the requirements of any current
federal or state air quality requirement.

If you have any questions, please contact me at (505) 476-4317.



From: Roth, Daniela, EMNRD

To: Hollen, James, EMNRD
Subject: RE: Minimal impact permit modification for the El Capitan Iron Mine (Permit No LIOO5ME,Modification 16-1)
Date: Thursday, September 8, 2016 8:43:19 AM

Dear James Hollen:

Thank you for giving me the opportunity to review and comment on permit modification 16-1,
for the existing minimal impact permit for the El Capitan Iron Mine in Lincoln County, NM
(Permit No LIOO5SME,Modification 16-1).

The project area is in close proximity of a known site of the federally and state listed
Kuenzler’'s hedgehog cactus (Echinocereus fendleri var. kuenzleri). For further information on
this species please refer to https://ecos.fws.gov/ecp0/profile/speciesProfile.action?
spcode=Q1VW and http://nmrareplants.unm.edu/rarelist_single.php?Species|D=70. |
recommend clearance surveys of the project area during the appropriate survey period for the

species and the development of avoidance and mitigation measures, if the species is found.
Furthermore, the USFS and the USFWS need to be consulted on potential impacts resulting
from the project to this species and its habitat, if plants are found in the project area.

Please let me know if | can be of further assistance,

Sincerely,

Daniela Roth

Botany Program Coordinator
EMNRD - Forestry Division
1220 S. Saint Francis Drive
Santa Fe, NM 87505
505-476-3347

http://www.emnrd.state.nm.us/SED/
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State of New Mexico
Energy, Minerals and Natural Resources Department /0 38?4./

Susana Martinez
Govemnor

Davfd Martin Fernando Martinez, Director
Cabinet S ecretary Mining and Minerals Division

Tony Delfin
Deputy Cabinet S ecretary

June 29, 2016

Michelle Ensey, Archaeologist
Historic Preservation Division

NM Department of Cultural Affairs
407 Galisteo Street, Suite 236 %
Santa Fe, NM 87503

RE: Request for Review and Comment,
Minimal Impact Existing Mine Permit Modification Application,
El Capitan Precious Metals Inc., El Capitan Iron Mine, Lincoln Co., NM,
Permit No. LIO0SME, Modification 16-1

Dear Ms. Ensey:

On June 20, 2016, the New Mexico Mining and Minerals Division (“MMD”) received a Minimal Impact Existing
Mine Permit Modification Application submittal from El Capitan Precious Metals, Inc. (“ECPMI”), dated June 4,
2016, (“Application™) as required by a Notice of Noncompliance (enclosed) issued to ECPMI by MMD for placing
and/or disposing mining-related waste material alongside a road located on U.S. Forest Service lands and outside of
the approved permit boundary of Permit LIOOSME. The El Capitan Iron Mine is located approximately 5.5 miles
north of Capitan, in Lincoln County, New Mexico.

This notification of permit application is being submitted to you pursuant to 19.10.3.303.L NMAC and 19.10.5.505
NMAC. I have enclosed a copy of the Application including a site survey and a map showing the project location,
for your information. The Application may also be viewed by visiting the MMD Website at:

http://www.emnrd.state.nm.us/MMD/MARP/LIO0SME.html

MMD requests that you review this application and provide any comments you may have pursuant to
19.10.3.302.G NMAC, before July 29, 2016. Please contact me at (505) 476-3436, or via email at
james.hollen@state.nm.us with any questions or comments you may have regarding the application or this request.

Sincerely,
o e NO COMMENT
James Hollen, Permit Lead — Permit LIOO5SME J '
Mining Act Reclamation Program (“MARP”’)/MMD
Fh A S Al e, o,
Enclosure: April 21, 2016, Notice of Non-compliance, Capitan Iron Mine, Permit LIOO5SME
ce: Holland Shepherd, Program Manager, Mining Act Reclamation Program (“MARP”’)/ MMD

Mine File LIOOSME

Mining and Minerals Division * 1220 South St. Francis Drive
* Santa Fe, New Mexico 87505
* Phone: (505) 476-3400 * Fax (505) 476-3402* http://www.emnrd.state.nm.us
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Donald L. Jaramillo Las Cruces
July 26, 2016

James Hollen

Permit Lead

Mining Act Reclamation Program (MARP)
1220 South St. Francis Drive

Santa Fe, New Mexico, 87505

RE: Minimal Impact Existing Mine Permit Application, Modification 16-1, El Capitan Precious Metals,
Inc., El Capitan Iron Mine, Lincoln County, New Mexico. Permit No. LIOOSME. NMDGF No. 17195.

Dear Mr. Hollen,

In response to your letter dated 29 June 2016 regarding the above referenced project, the Department of
Game and Fish (Department) does not anticipate significant impacts to wildlife or sensitive habitats, with
implementation of the applicable mitigation or avoidance measures included within the project description.

Included below are sources of additional information:

1. For Biota Information System of New Mexico (BISON-M) species accounts, searches, and county lists
go to bison-m.org.

2. For the Department’s Habitat Handbook Project guidelines go to
http://www.wildlife.state.nm.us/conservation/habitat-information/habitat-handbook/.

3. For custom, site-specific database searches on plants and wildlife go to nhnm.unm.edu, then go to
Data, Free On-Line Data, and follow the directions.

4. For state-listed plants contact the New Mexico State Forestry Division at (505) 476-3334 or
nmrareplants.unm.edu/index.html.

5. For the most current listing of federally listed species always check the U.S. Fish and Wildlife
Service’s Information, Planning, and Conservation website at http://ecos.fws.qov/ipac/.

Thank you for the opportunity to review and comment on your project. If you have any questions, please
contact: Ron Kellermueller, Mining and Energy Habitat Specialist, Ecological and Environmental Planning
Division at (505) 476-8159 or ronald.kellermueller@state.nm.us.

Sincerely,

(ol Haps

Chuck L. Hayes, Assistant Chief
Ecological and Environmental Planning Division

cc: USFWS NMES Field Office
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USDA
2oL

United States Forest Smokey Bear Ranger District 901 Mechem Drive
Department of Service Ruidoso, NM 88345
Agriculture 575-257-4095

FAX: 575-257-6174

File Code: 2800
Date:  July 28,2016

Mr. James Hollen

Sr. Mine Reclamation Specialist

Mining Act Reclamation Program, Mining and Mineral Division
1220 South St. Francis Drive

Santa Fe, New Mexico 87505

Dear Mr. Hollen:

This letter is in response to your June 29, 2016, request for review and comment on the Minimal
Impact Existing Mine Permit Modification Application submitted by El Capitan Metals, Inc.
(ECPMI). The Lincoln National Forest has been working with ECPMI in order to get it in
compliance with Forest Service laws and regulations. In particular, the only road access to the
ECPMI private land where its mine is situated is across National Forest System Road (NFSR)
489A via NM Highway 246.

Prior to March 2016, ECPMI held a road use permit to haul mined material off of its private land
using NFSR 489A. At the end of March, ECPMI terminated its road use permit for access across
National Forest System lands, and erroneously asserted a purportedly vested R.S. 2477 right to
use and modify NFSR 489A. ECPMI’s position is not tenable,' and since terminating its permit
ECPMI has no authorization or right to utilize NFSR 489A for access to their private property
for mining purposes.

Please further note that ECPMI is not now, nor has it ever been, authorized to undertake road
construction on NFSR 489A. All work that was conducted by ECPMI at the end of March to
widen and shape NFSR 489A was done without the required environmental analysis and
authorization by the USFS. This has resulted in resource damage on National Forest System
lands, and an investigation is currently underway to ascertain the nature and extent of such
damage to surface resources.

Moving forward, ECPMI must now obtain new authorization from the USFS to use NFSR 489A
to access its private property for mining purposes. To obtain such authorization, and pursuant to
36 CFR 228 Subpart A, USFS requires ECPMI to submit a Mining Plan of Operations for

I'"The law is clear that a private entity, such as ECPMI, cannot hold an R.S. 2477 right of way
and cannot state a claim to an R.S. 2477 right of way. Such a claim can only be made by a
government entity. To our knowledge, Lincoln County has never stated an R.S. 2477 claim to
NEFSR 489A.

)
Caring for the Land and Serving People Printed on Recycled Paper "



Mr. James Hollen

commercial use of the road based on ECPMI’s assertion that NFSR 489A is needed for mining
operations on its private land.

In closing, it is important for all parties to recognize that regardless of what the State of New
Mexico’s Mining and Minerals Division, the Mine Safety and Health Agency, or any other
agencies require, ECPMI must have a valid authorization from the USFS to use NFSR 489A.
Any further commercial use of, or improvements to, NFSR 489A by ECPMI at this time is not
authorized, and is in violation of our regulations.

If you have any additional questions, please contact me at 575-630-3010 or hmnoel@fs.fed.us.

Sincerely,
ey
HEATHER NOEL

District Ranger



From: Klatt, Alan, NMENV

To: Hall, Joshua

Cc: Kaufman, Greg, NMENV; Hollen, James, EMNRD

Subject: NMED SWQB and USFS follow-up for the 7-11-2016 meeting
Date: Monday, July 11, 2016 4:50:34 PM

Attachments: D Tafoya Report on ECPMI El Capitan Iron Mine.pdf

Josh,

Thank you for meeting with us at the SWQB today.

I am cc’ing Jim Hollen from the Mining and Minerals Division (MMD) of the Energy, Mining and
Natural Resources Department to this e-mail in case you have any additional follow-up questions —
he is the best person to contact.

A quick re-cap of the most recent events involving the El Capitan Iron Mine with names and dates:
MMD issued a notice of noncompliance to El Capitan Precious Metals, Inc. on April 21, 2016 for
disposing mining waste outside of the boundary for the permit No. LIOOSME onto FR 489A in the
Lincoln National Forest. The mine waste was disposed by the mine operator to meet a Mine Safety
and Health Administration request regarding required road berm heights for truck hauling roads.
The SWQB is concerned about waist deep headcut gullies adjacent to FR-489A which are a sediment
source and have the potential to transport mine waste into a named arroyo (Gypsum Arroyo ?). The
SWQB is going to recommend that the Permittee consult with the USFS to stabilize the headcuts.
Also, if you have any information regarding airshed air quality standards for crushers in proximity to
wilderness areas, | think Jim or perhaps Neal Butt may be interested in discussing.

Lastly, Diane Tafoya’s 2008 report is attached.

Let me know if you have any questions for me,

Alan

Alan Klatt, Environmental Scientist-Specialist
Implementation and Restoration Team
Surface Water Quality Bureau

New Mexico Environment Department

1190 South Saint Francis Drive

P.O. Box 5469

Santa Fe, New Mexico 87502

505.827.0388

www.nmenv.state.nm.us/swab/
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SURFACE USE DETERMINATION; EL CAPITAN EXPLORATION
PROPOSAL

I. Summary, Conclusions, and Recommendations

This report investigated information about the EI Capitan Precious Metals Inc.
exploration proposal and considered the appropriateness of the project scope and whether
the proposed surface use is required and reasonably incident to the present stage of
mineral activity. The facts indicate there is no verifiable information to indicate that a
precious metal resource exists, due to three unresolved problems: 1) there is no suitable
geologic environment; 2) the presence and knowledge of precious metal values asserted
by ECPMI is not supported by any other research; and 3) the assays cited by ECPMI
were completed by “non-standard and proprietary” methods (non-verifiable and not to
industry standards). Along with the above, ECPMI has not made their drill core available
for the Forest Service to verify the asserted precious metal values by standard fire assay,
and no other sampling of the area has validated their results. As there is no indication of
a precious metal resource, ECPMI is still in a beginning exploration phase of mining
activity at an inactive iron mine. It is not a logical or reasonable step for ECPMI to move
next to an exploration drilling program on the scale of the proposed 112 drill holes plus
roads and pads... in order to “delineate” a known platinum and gold deposit. The kinds
of activities which might be expected as the next logical and reasonable steps in the
ECPMI stage of operation would be a small exploration program on the size of one of the
phases in their proposal. As a less expensive step than drilling, and as a company
desiring to market their property, ECPMI should consider re-assaying their own
remaining drill core by standard methods and by an industry acceptable lab, and should
make their drill core available for assay by the Forest Service. This could validate
ECPMI’s considerable work to date, and could advance the project’s credibility.

After considering all of the facts, | find that the size of the proposed operation with the
associated ground disturbance is excessive and unreasonable given the lack of verifiable
knowledge about a gold/platinum mineral resource at the EI Capitan project site. To
approve the full project as proposed without verifying information would be
unreasonable. Approving a small exploration drill project is recommended as a next step
for the line officer, and would meet the purpose of regulations and law. This further
drilling would provide ECPMI reasonable access to continue gathering geologic
information. However the authorized officer is advised not to approve drilling unless
Forest Service is on site and Forest Service minerals specialists are allowed to verify the
sample values by standard industry methods. This would necessitate the Forest Service
verifying information on the deposit by having access to drill core at the time of drilling,
and to take splits of drill core to be analyzed by standard fire assay.

As information is verified by standard means, future drilling phases could be authorized
under separate plans of operation depending on drilling results or other verifiable means.
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I1. Introduction

A. Purpose and Scope

The Forest Service is responding to an exploration request from El Capitan Precious
Metals Incorporated (ECPMI). El Capitan Precious Metals Incorporated (ECPMI) has
proposed to drill 112 exploration drill holes on mining claims the company holds on the
Lincoln National Forest near Capitan, New Mexico (map 1). With this drilling, the
company plans to delineate what they assert is a precious metal resource containing
platinum and gold. It the purpose of this Surface Use Determination report to document
information, conclusions and recommendations about the reasonableness and justification
for the work proposed in the EI Capitan Precious Metals Incorporated (ECPMI) plan of
operation dated July 12, 2007, as amended. The information is provided to assist in
decision making by the Authorized Officer who is the District Ranger of the Smokey
Bear Ranger District, Lincoln National Forest. This Surface Use Determination is based
in, and is a part of, the Forest Service's regulatory ("approval™) process (FSM 2817.03a).
It is to serve as part of the record for the authorized officer's decision.

B. Background

In late 2006, ECPMI operators approached the Lincoln National Forest about drilling 2
exploratory drill holes on the forest near an inactive iron mine. The Lincoln National
Forest began the process to authorize the 2 drill holes. In a site visit conducted by
Richard Carlson of the Smokey Bear Ranger District, it was discovered that during 2005
and 2006, ECPMI had already begun exploration by completing at least 20 trespass drill
holes on the Lincoln National Forest (map 2), and had cleared and constructed access
roads and drill pads without authorization (one additional hole was found in 2008). In
addition, ECPMI used mining-related infrastructures from the previous mining activities
without authorization from the Forest Service. ECPMI did have a permit from the New
Mexico State Mining and Minerals Division (MMD) to conduct activities near their
patented claims, but the exploration was conducted outside of ECPMI’s authorized MMD
permit boundary.

On November 16, 2007, El Capitan Precious Metals Inc. was cited for the misdemeanor
violations. All fines were paid in full on December 4, 2007 to Central Violations Bureau-
Branch of the Federal District Court System. The incident was initially investigated on
February 22, 2007 and continued through the year. The citations were issued based on
past employees statements and evidence of resource damage on public land. The
citations were as follows:

e 36 CFR 261. 9 (a) Damaging property and features of the United States. Fine of -
$1275.00 (20) illegal drill holes and pads.

e 36 CFR 261.15(h) Disturbing land, wildlife and vegetation, Fine of $4,025.00 (20)
illegal dill hole and pads.
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e 36 CFR 261.10 (k) No Special Use/ Operating plan. Fine of $2025.00. (20) illegal
drill holes.

e 36 CFR 261.10 (a) Constructing roads without a permit. Fine $2025.00. (10) illegal
roads.

e 36 CFR 261.6 (a) Cutting, damaging timber/trees. Fine $1775.00. (30) trees.

After an investigation involving both agencies, the USFS and MMD fined ECPMI
$11,000 and $5,000 respectively. A cessation order was issued from the State and an
abatement and reclamation plan was developed to address the disturbance from the illegal
exploratory core drilling and trespass disturbance. ECPMI contracted with GL
Environmental to conduct reclamation of the site. The reclamation continued through
2008 and has been successful so far.

In October, 2007 ECPMI submitted a plan of operation for further exploration drilling
surrounding the inactive iron mine. That plan proposed 112 additional exploration drill
holes on the National Forest, with necessary supporting roads and drill pads (map 3). Itis
this current proposal that this report will address. This report will investigate whether the
level of disturbance and the stage of the operation proposed in ECPMTI’s plan of operation
is justified and supported by the available geologic and mineral evidence.

I11. Lands Involved and Status Record Data

The land addressed by this report is located on the Lincoln National Forest, Smokey Bear
Ranger District. The area is north of the town of Capitan, New Mexico and can be easily
accessed from Capitan by taking State Highway 246 approximately 8 kilometers (5
miles) north to a short 3 kilometers (approximately 2 miles) access road turning east
toward the project area.

The legal description is New Mexico Prime Meridian, Township 8 South, Range 14 East,
all or parts of sections 9, 10, 11, 12, 14, 15, and 16.

There is private (patented) land owned by ECPMI within the project area. A records
search of the land status found that the private lands were patented as mineral surveys in
1914; the mineral commaodity on the claims was iron:

Name of claim Patent number Date of patent
Pittsburgh Iron Lode 381096 1/12/1914
Pittsburgh Iron Lode #1 381097 1/29/1914
Greenville Iron Lode 378861 1/22/1914
Great Eastern Iron Lode 378862 1/22/1914

Two of the patented mining claims are at the northwest end of the mine pit and the other
two are along the southwestern edge of the project area.
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ECPMI holds mining claims which cover the remaining, National Forest land, within the
project boundary. The BLM has confirmed that the mining claims are current and active.

The project area is hilly and vegetated by pinon and juniper with some ponderosa on the
southern edge of the area. There is no live water on the site, but it is crossed by dry
drainages which are deeply incised into erosive soils. Uses of the area include mining (at
the pit), and hunting, grazing, and dispersed recreation, particularly including equestrian
use from private landowners south of the forest boundary.

Structures: The iron mine pit is a north-south shallow feature (figure 1) with highwalls up
to 6.1 meters (20 feet). There is a large shop building located on the Forest west of the
pit. ECPMI proposes in their plan of operations to use the shop to support exploration
activities. There is a double-wide mobile home on one of the patented mining claims
near the pit. Other than these two buildings, there are no other structures within the
project area. There are private residences on private land adjacent to the southern
boundary of the project area.

Access: Access to the project area is by means of two Forest System roads and roads
constructed by ECPMI during 2005 and 2006 trespass drilling operations. The proposed
drilling program would use these roads, over-land travel, and newly constructed roads.

IV. Regional and Local Geology
A. Regional Geology

The Capitan Mountains east of the project area are one of a number of large alkaline
intrusive volcanic features which make up the Lincoln County porphyry belt (Allen and
McLemore, 1991). The igneous rocks of this feature are “concentrated along and at the
intersection of two major structures, the north-south trending Pedernal arch and the east-
west trending Capitan lineament” (figure 2). The Pedernal arch is the remnant of a
Pennsylvanian uplift which was eroded during the Permian. It can be traced by
Precambrian outcrops exposed by the early mountain-building episode. The Capitan
lineament extends east-west through New Mexico and is “an alignment of structural and
igneous features” which includes a fault along the Capitan lineament that shows both
lateral and vertical displacement (Kelly, et al, 1964).

The Rio Grande Rift is a major extensional feature that runs from north to south through
New Mexico. With the beginning of extension along the Rio Grande Rift, magma
‘leaked’ from the crustally-weakened areas along both the Pedernal Arch and the Capitan
lineament. The Lincoln County porphyry belt is made up of the Tertiary intrusive rocks
which are aligned with both of these linear features. The porphyry belt is so named
because of the porphyritic rock textures of the Tertiary igneous features.

B. Local Geology

The local geology is closely related to the Capitan Mountains immediately to the east.
The east-west trending Capitan Mountains are formed by the Capitan Pluton, an elongate,
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exhumed intrusion that measures 8 kilometers (5 miles) in width and 35 kilometers (22
miles) in length. It is the largest feature of the Lincoln County porphyry belt and the
largest exposed Tertiary pluton in the state (Allen and McLemore, 1991). The elevation
of the west end of the Capitan Mountains is approximately 2590 meters, (8,500 feet).
The pluton generally appears to be a stock, with sedimentary rocks folded upwards on the
north and south margins of the feature, consistent with the emplacement of a dike.
However the pluton also has some characteristics of a horizontally emplaced feature. On
the west end of the pluton, (including the project area) drilling has found that the
intrusive rock extends west beneath the surface (including beneath the iron deposit) at a
depth of 60 to 120 meters (197 to 400 feet) (Smith, 1991). The Capitan pluton is a
granite aplite, (mainly composed of the minerals feldspar and quartz). “Aplite”, refers to
the rock’s sugary texture and composition of light colored minerals (Tuftin, 1984).

The project area centers around a roughly circular-shaped iron deposit which was
operated as an iron mine during both World Wars and sporadically since. The iron
deposit occurs in gently westward-dipping Permian San Andres Limestone that is
underlain by the west end of the Capitan intrusion (Ellinger, et al, 1991, Kelly, 1952).
Iron mineralization is present in many places around the Capitan Mountains, but the iron
deposit at the EI Capitan site is the largest. The major mineral exposures include
hematite, magnetite, limonite, goethite, and calcite, with silicification in some zones (map
4). Kelly, (1949), identified that the roughly circular shape of the iron replacement
deposit was controlled by an earlier sinkhole structure in the hosting limestone. The iron
mineralization was introduced by fluids associated with the cooling and crystallization of
the Capitan pluton. Magnetite is the main iron ore at the location. The magnetite
replaced the earlier limestone and filled fractures and veins and is also found in shales
and sandstones interbedded with the limestone (Smith, C.T., 1991). Although most of the
project area is composed of Permian San Andres limestone, sandstone, and shale, an east-
west fault passes south of the mine pit which down-faulted younger Mesozoic sandstones
and mudstones along the southern portion of the project area.

C. Platinum Mineral Deposits

Platinum is a rare, grayish-white metal. The element occurs in nature along with one or
more of the elements palladium, rhodium, ruthenium, iridium, and osmium. Together
they are referred to as the platinum group metals, or PGM. Platinum is characterized by a
“high melting point, exceptional corrosion resistance, high strength, and the ability to
catalyze chemical reactions” (National Resource Council (NRC), 2008). Platinum is
used in catalytic converters, fuel cells, in the manufacture of industrial chemicals,
electronics, medicine, dental work and jewelry.

Economic concentrations of platinum are extremely rare in the earth’s crust. The United
States has only one mine that produces platinum; the Stillwater Mine in Nye, Montana
(which also produces palladium). Together the U.S. and Canada supply only 5% of the
world’s platinum: South Africa and the Russian Federation supply 91% of the world
platinum market with the remaining 4% supplied by various other countries. World-wide
there are approximately ten mining companies producing PGM and even fewer smelting
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and refining companies which produce PGM as a by-product of other primary metal
refining (NRC, 2008). Due to its unique properties, its scarcity in nature and its supply
being controlled by a small number of companies world-wide, platinum is considered a
critical mineral by the National Academy of Sciences (NRC, 2008).

The geologic environment, or ore deposit model, for platinum group metals (PGM) is
specific to certain mineral assemblages and geologic environments. Platinum is
associated with sulfide minerals in a mafic or ultramafic rock setting, or is associated
with a porphyry copper deposit. “Ultramafic” rocks are those “...containing less than
45% of silica and virtually no quartz or feldspar” (AGI, 1976). Peridotite, pyroxenite,
gabbro and norite are examples of ultramafic rocks. Mafic and ultramafic rocks occur in
a “silica starved” geologic environment. Ultramafic (also called ultrabasic) rocks are
essentially composed of the same rocks as are found in the upper mantle of the earth but
are relatively rare on the continents. They are found on the continents as either large
layered intrusions or in smaller, intensely metamorphosed alpine complexes. The
geologic environments known to host economic platinum deposits are either ultramafic,
layered intrusive deposits or are associated with copper porphyry deposits and base metal
sulfides. Typically platinum occurs in nature with the elements nickel, copper, chromite
or cobalt and is often produced along with these metals. The Stillwater Mine in Montana,
the only platinum mine in the U.S., lies within a layered intrusive deposit containing the
ultrabasic rock peridotite. Platinum is mined along with nickel and copper sulfides at the
base of a massive, layered ultramafic intrusion (Zientek, et al, 2002).

D. ECPMI Project Area as a Platinum Resource

With the presence of a pluton composed of granite beneath a portion or all of the project
area, and continuing to the Capitan Mountains to the east, the local geology can be
characterized as a “‘silica-saturated” environment, not an ultramafic, silica-starved
geologic environment as is known to host PGMs (Best, 1981-pg 44). Clyde Smith,
consultant and project geologist for ECPMI, writes that the project area is “apparently
underlain by a large mafic or ultramafic intrusion” (2007). Although it has been
proposed in the literature that there may be an ultramafic body located under the
Sacramento Mountains (Bowsher, 1991), that location is some 32 kilometers, (20 miles)
distant from the EIl Capitan project area. Based on regional aeromagnetic surveys there
was no indication of a mafic or ultramafic body (as indicated by a strong magnetic
anomaly) beneath the project area (Bowsher, 1991, Roberts, et al, 1991). There are no
accessory minerals present that one would expect to see (sulfides of Ni, Cr, Cu, etc.) with
a platinum occurrence. Rather the minerals at the site are primarily the iron minerals
magnetite, hematite, goethite and limonite; with calcite from the carbonate host rock, and
some quartz in silicified areas. An aeromagnetic survey conducted by ECPM indicated
that the subsurface was composed of the same minerals which are exposed on the surface
(Smith, C. L., 2007).

Clyde Smith, in his “Report on El Capitan Gold-Platinum Project” mentions low
temperature hydrothermal deposits and sediment-hosted platinum deposits as a potential
model for an unconventional El Capitan platinum. However, platinum deposits of these
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types still require a mafic/ultramafic association, as in (Pushkarev, 2002, Naldrett, 1985)
or an association with base metal sulfides (such as copper) (Sharpe, 2002). Figure 3
shows a diagram of the world’s various types of platinum deposits and their association
with mafic-ultramafic intrusives. In 2002, an International Platinum Symposium
included 140 submitted papers; overwhelmingly, the publications referred to platinum
being associated with metal deposits of Cu, Ni, Cr, and Co, massive sulfides, copper
porphyry environments, and mafic/ultramafic rock assemblages (IPS, 2002).

The assertion of a platinum deposit in the Capitan geologic environment raises skepticism
among geologists. Not only is the metal extremely rare, but it requires a specific type of
geology for its formation. The mineral assemblages, geologic structures and processes
known to host PGMs are lacking. Platinum at this location would be considered an
unconventional deposit, and would truly be regarded as an anomaly by the geologic
community.

E. References and Literature Search

In 1989, the New Mexico Bureau of Mines and Mineral Resources published an article
addressing reports of platinum group metals in New Mexico (McLemore et al,). The
authors evaluated historic and current reports of PGM occurrences in the state and
determined them to be unfounded. Further, in considering which geologic environments
in New Mexico might contain undiscovered PGM (based on ore deposit models), the
Capitan area is not mentioned. No other type of platinum deposit listed in the publication
coincides with the geology at the El Capitan project site. The article concluded that there
were no known PGM deposits in New Mexico.

Virginia McLemore, Senior Economic Geologist for the New Mexico Bureau of Geology
and Mineral Resources, (and author of the above publication) has personally studied and
published literature on the Capitan pluton and the iron mine in the ECPMI project area.
She provided the following information to the author:

“Concerning the El Capitan iron deposit:

The EI Capitan iron deposit is a contact metasomatic (replacement)/iron
skarn deposit typical of replacement-type iron deposits found throughout
New Mexico. Many of these types of deposits occur in Lincoln County and
adjacent areas, probably because they are related to alkaline intrusive
granites. We have been able to confirm trace amounts of gold in the El
Capitan deposit by fire assay. The deposit is radioactive and does
contain trace amounts of uranium. In fact the Bear Canyon Group in the
eastern portion of the Capitan Mountains did ship some uranium ore to
the AEC buying station in 1954 (3 short tons). We have collected iron
samples with visible U-minerals in the past. There are rare earth
elements and thorium associated with some of these Fe deposits as well.
However, | can not confirm the presence of platinum group metals or
minerals in any of them. EI Capitan would be an unconventional deposit
for platinum and | am unaware of any such deposits being found in the
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world to date.” (McLemore, 2008, personal communication).

Additionally, the Mineral Museum at the New Mexico Bureau of Geology and Mineral
Resources in Socorro, New Mexico,has been contacted for rock and mineral
identification. Virgil Lueth, curator of the mineral museum at the bureau, stated to the
author that rocks from the Capitan iron mine and area have been brought in at various
times in the past for identification, and platinum has never been identified (Lueth, 2008,
personal communication).

After a search of the geologic literature for both regional and local information on the
ECPMI project area, and discussions with geologists familiar with the area, no references
were found to support the existence of a platinum resource at the site or to indicate the
geological potential for one. The area has been subject to exploration drilling and
sampling in the past, and the iron deposit has been studied and even mined over the years.
The presence of a platinum resource is only attributable by ECPMI’s own assay results.

V. Past Mining Operations

The Capitan iron deposit has been recognized since at least 1902, but has had somewhat
minimal development. The iron deposit has been open-pit mined on a small scale over
the years. During World War | and up through 1921, 35,000 tons of iron ore were
produced (Smith, C., 1991). The deposit was investigated for development during World
War 11, but the iron reserves were too small and the cost of shipping too large to be
economical. Beginning in the 1960s, hematite from the mine was shipped to a cement
plant near Albuguerque, New Mexico for use in making specialty cements. The most
significant mining at the site was after 1975, when the mine was taken over by H.D.
Larue and Sons. Annual production of 10,000 to 15,000 tons per year was produced.
From 200,000 to 250,000 tons had been mined from the pit by 1991. It is unknown how
much iron has been produced since then. The broad, shallow pit has not been reclaimed
to any extent since mining ceased in 1991.

VI. Prospecting and Exploration
A. Historic Exploration

In 1944, the U.S. Bureau of Mines began a detailed investigation into the iron resource
(Soule, 1947). The testing consisted of 161 shallow drill holes totaling 1,060 meters
(3,490 feet) at a depth of roughly 5.5 meters (18 feet) each and 4 test pits were
completed. All were analyzed for iron, sulfur and phosphorous; the sulfur and
phosphorus being impurities which would inhibit the refining of the iron. In 1947
through 1949, the U.S. Bureau of Mines drilled seven holes to depths ranging from 80 to
140 meters (260 to 450 feet). Sample composites submitted for whole-rock analysis
showed the presence of iron, sulfur, phosphorous, calcium, silica, aluminum, manganese,
titanium, and zinc. Iron made up an average 48.10 per cent of each sample (Soule, 1949).
The Bureau of Mines studies confirm the El Capitan project area as a small iron ore
deposit hosted in carbonate rock and sandstone.
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B. Exploration by El Capitan Precious Metals, Inc.

Clyde Smith (2007) gives a summary of the past prospecting and exploration activities of
ECPMI in the project area in a document on the ECPMI website: “Report on El Capitan
Gold-Platinum Project, Including Measured Resource Calculation, Lincoln County, New
Mexico”. A chronological list of ECPMI actions and exploration as reported by ECPMI
on the web is given in Appendix A. ECPMI in 2002 “conducted a ground magnetic
survey and a drill program of six shallow holes”. In May, 2004, ECPMI reports that a
few samples of magnetic iron skarn were sent for analysis to AuRic Labs in Salt Lake
City, UT., which showed ‘significant values of gold and platinum’ after using a
proprietary assay method. Assaying is defined as the quantitative estimation of the
metals in ores. In January 2005, Smith collected 32 surface samples which were assayed
by the same proprietary method at AuRic. ECPMI reports that AuRic found potential ore
grade gold and platinum results on all 32 samples (Smith, 2007). Following the assays
by AuRic, El Capitan PMI in 2005 and 2006 drilled some 45 exploration drill holes in the
project area. Smith, in his 2007 report, states that AuRic Metallurgical Laboratories
reported significant gold and platinum results using their proprietary caustic fusion assay
method. Smith reports that in 2006, ECPMI contracted an airborne hyper spectral survey
over the project area, which showed “calc-silicate and hematite-goethite spectral
signatures” (Smith, 2007). (Essentially, those survey results show that the minerals at
depth are the same as those exposed at the surface.)

1. Sample Analysis and “Non-standard Assay Methods”

As described by project geologist Smith, (2007) all of the samples from the exploration
work he initiated were sent to AuRic Metallurgical Laboratory for analysis. The results of
the exploration cited by Smith, and the reported favorable values of platinum and gold,
rely entirely on assays completed by AuRic Metallurgical Laboratory. Precious metal
values as reported by AuRic Lab and Smith have formed the rationale for continuing to
explore at the EI Capitan site. Based on the values reported, ECPMI considers the
deposit to be a “Measured Resource” and known well enough to move outward with
exploration to determine the extent of valuable mineralization in the area. As stated in
Smith’s summary paper, one reason for in-fill drilling is for “further verification of
caustic fusion assay results”.

Smith, in his “Report on El Capitan Gold-Platinum Project, Including Measured
Resource Calculation, Lincoln County, New Mexico”, April, 2007 describes AuRic labs
qualifications and quotes a survey of labs conducted by the Bureau of Land Management
(BLM) (Shumaker and Clay, 2002). Smith states that AuRic elected to be in the BLM
survey and that “AuRic’s results on blind standards selected by the BLM were excellent
for all four elements tested: Au, Ag, Pt, Pd” (Pg.6, last Paragraph and Pg. 7, Paragraph 1).
However one of the authors of the BLM survey and report, Matt Shumaker (personal
communication, 2008), considers that Clyde Smith’s paper “mischaracterized” the BLM
study. The study sent blind samples to commercial labs for analysis without any
indication they were from the BLM. Samples called ‘standards’ have a known metal
value, while samples called ‘blanks’ have no elevated values. The standards and blanks
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were sent to the labs requesting analysis for gold, silver, platinum and palladium. The
BLM survey report published the results of the blind test from all of the laboratories that
received samples (Shumaker and Clay, 2002). In the BLM blind test, AuRic under-
reported the amount of platinum in standards from the Stillwater Mine platinum deposit
but reported platinum in blanks created from common landscape gravel; for example,
AuRic found .078 and .039 troy ounces per ton platinum in gravel when the actual
amount was .0002, or in the range of common crustal abundance of the element. When
testing different splits of the same sample, AuRic found widely varying precious metal
values of the elements tested. When detecting the standards containing precious metal
elements, AuRic was significantly inaccurate in measuring the amount of gold in the
standards about half of the time, and was inaccurate in measuring the platinum for every
standard sent. Obviously, accuracy is of extreme importance. In a paper addressing the
accuracy of analytical laboratories in general, Bacon, Hawthorn and Poling, (1989), state
that assays which vary significantly (significant deviations) from the value of standards
or from zero on blanks “...leads one to conclude the laboratory may not be of high
caliber. Large deviations suggest incompetent or fraudulent assaying.”

ECPMI admit that they use non-standard assay methods which are “not a standard
method used in the mining industry”. For the most part these methods are held
“proprietary”. “Caustic fusion” is the method used by AuRic to analyze ECPMI’s
exploration drill samples. Other methods reported by ECPMI are “replicate standard fire
assays” and “tin fusion”, and ECPMI reports that they are still working on yet another
method to more accurately detect the values in their “poly-metallic” ore. ECPMI
represents the EI Capitan ore as complex and difficult to analyze, and assert there are
higher precious metal values in the ore than they have yet been able to detect by previous
sample analysis methods.

While AuRic’s proprietary methods cannot be addressed (as the processes are
undisclosed) some of what ECPMI have used for sample methods are familiar. In El
Capitan’s “Fire Assay Development Update Report”, published on the ECPMI website in
September, 2007, a discussion describes a “replicate standard fire assay procedure” for
gold which yielded 70% to 80% more gold after seven re-assays (replicates). This
specific method has been discredited when cited as recovering more than 5% of an
original fire assay’s value (Bacon, Hawthorn and Poling, 1989).

On April 18, 2008, ECPMI principals Ken Pavelich, Bill Wilson and Clyde Smith
participated in a teleconference with the author, Michael Linden and Steve Hattenbach
(attorney with the Office of the General Counsel), along with Matt Shumaker and Burret
Clay of the Bureau of Land Management. After relating our concerns about AuRic
Laboratory’s accuracy, and ECPMI’s use of a ‘non-standard assay methods’ (both caustic
fusion and ‘replicate standard fire assay’), ECPMI stated that they were no longer using
AuRIic and that they were aware there were problems with caustic fusion. They stated
that they were no longer using AuRic or caustic fusion. However, the AuRic/caustic
fusion results are still on the ECPMI website (November, 2008), and remain ECPMI’s
rationale for further drilling at the EI Capitan site.
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The accepted industry standard for quantitatively analyzing a metallurgical sample for a
precious metal is fire assay, which has changed little since it came into standard practice
around 1600 A.D. (Huffman, 1999). Fire assaying is a quantitative chemical analysis in
which metals are determined in ores by the process of fusion of the ore in a furnace along
with dry reagents. Although advances have been made in the purity of reagents and
elements used in the process, the essential process remains the same and is practiced in
the most sophisticated of laboratories. “...all mining companies and all reputable labs
can find gold and silver if it exists in the ore” (Huffman, 1999). The accuracy of fire
assay has long been established. “The standard fire assay is the most reliable, accurate
assay method for determining the precious metal content of a sample” (Thompson, 1994).
Likewise, the use of fire assay to detect precious metals in “complex materials” is also
established. “The statement that an ore is not fire assayable is simply not true”
(Thompson, 1994). Huffman, (1999), wrote:

“After many attempts in the laboratory to explore the possibility that a non-fire
assayable gold exists, and that a non-published mixture of flux reagents would
realize the otherwise non-detectable gold, it is highly unlikely that this situation
exists. This is especially true when considering the wide use of fire assay and its
reliability to the metals industry”.

At the Stillwater platinum/palladium mine near Nye, Montana, the author visited the
metallurgical laboratory and observed the fire assay process which is continually in use to
monitor ore grade at the mine. The laboratory uses the standard fire assay method, which
involves lead fusion, cupellation, and using a parting solution on the resulting precious
metal bead. Their platinum and palladium ore contains the elements nickel and copper
which can interfere with the fire assay. However, interfering substances react in
characteristic ways during the process and alert the assayer to what is occurring. The
assayer can then take action to counter any interferences. In the same way, it is not likely
that an assayer would miss the presence of platinum in a fire assay. The presence of the
elements platinum and palladium exhibit physical characteristics which alert the assayer
that the elements are present. Platinum, when found with gold, imparts a characteristic
texture to the dore bead, while palladium turns the parting solution characteristic hues.
The lab manager at Stillwater stated that if there is platinum in an ore, fire assay will find
it.

It has been known for some time that when a rock sample is analyzed by arc emission
spectrography (AES) alone, it is possible to obtain a false positive reading for platinum
due to spectral masking by the elements iron and calcium (McLemore, 1989). It has
subsequently become standard practice to first fire assay the sample, and then to “finish”
by applying spectrographic methods on the resulting noble metal bead (and parting
solution). Finishing methods include AES, inductively coupled plasma (ICP), atomic
absorption (AA) or neutron activation (NA), and others. “But according to McLemore,
“...all the labs use a form of fire assay for pre-concentration and separation, sometimes
with nickel instead of lead as a collector.” (McLemore, 1989). Specifically regarding the
El Capitan project, McLemore corresponded with the author and provided the
information: “We can detect platinum minerals if present in more than trace amounts by
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electron microprobe and we are willing to do so if we have some samples of the deposit.
One of the problems with so called platinum assays is that some assays are by
spectrographic techniques and the Fe lines interfere and can look like platinum lines to
inexperienced technicians. That is why everyone confirms these so called assays with
standard fire assay techniques by a well-established commercial laboratory.” (McLemore,
2008, personal communication).

Department of Interior, IBLA case law supports the government’s view that only
standard industry assay techniques are acceptable when determining precious metal
values (Appendix B). Lab results achieved by non-standard methods would not be
acceptable to the Department of Interior, BLM for use in reports or in mining claim
validity examination proceedings. The Forest Service adopts the policy and does not
accept results from non-standard methods.

V1. Field Methods and Observations

Field work was done on April 16, 2008 and July 24, 2008, by Certified Mineral Examiner
Diane Tafoya and Certified Review Mineral Examiner Michael Linden. The examiners
were accompanied by ECPMI’s local representative Bob Berglund on both occasions.

A. Forest Service Sampling and Results

On April 16, 2008, the examiners took 6 surface samples at or surrounding the iron mine
(map 5). Bob Berglund, who is employed by ECPMI, identified sampling areas and the
types of rock (Appendix D) that he believed were mineralized based on his previous
discussions with ECPMI’s Clyde Smith. Accordingly, some of the samples were taken in
these locations and/or types of rocks. The samples were handled with strict chain of
custody and were locked in a secure location until mailed to ALS Chemex Laboratory for
standard fire assay with ICP finish. A summary of the results of sampling are shown in
Table 1. The Chemex sample results are in Appendix C.
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Table 1, Summary of Forest Service Sampling Results,

El Capitan Project Site, July 24, 2008
ALS Chemex Laboratory, ALS USA Inc.

sample Au Pt Pd Ag
FS-1, ppm | 0.002 <0.005 | <0.001 3.8
ppb 2 <5 <1 3,800
oz/ton 00006 | -=mmmmmm | mmeeees 1.14

FS-2, ppm | 0.001 0.005 0.001 <05
ppb 1 5 1 <500
oz/ton .00003 .00015 |.00003 | -----

FS-3, ppm | 0.002 <0.005 | <0.001 <0.5
ppb 2 <5 <1 <500
oz/ton 0101070 L- N T R

FS-4, ppm | 0.002 <0.005 | 0.002 <05
ppb 2 <5 2 <500
oz/ton .00006 | -------- .00006 | -------

FS-5, ppm | 0.002 <0.005 | 0.001 <05

ppb 2 <5 1 <500
oz/ton 00006 | -------- .00003 | -------
FS-6, ppm | <0.001 <0.005 | 0.001 <0.5

ppb <1 <5 1 <500
oz/fton | - | mmmeee- 00003 | --m—--

“<” denotes the quantity was under the given lower limits of detection.
Therefore no oz/ton value was calculated.

As Table 1 shows, gold, platinum and palladium values were found to be below the
detection limit for the elements sought, at the detection levels, or only slightly above the
detection levels. Silver was the only exception. One sample, (FS-1), was found to
contain 38 times the average crustal abundance of silver. For comparison purposes, the
average abundance in the earth’s crust for these elements is given in Table 2.

Table 2. Range of Crustal Abundance
gold platinum palladium | silver
<l-4ppb |1-5ppb |.5-2ppb | 50— 100 ppb

Source information: Brooks, 1992

El Capitan Precious Metals, Inc., Surface Use Determination, D.Tafoya, December, 2008 13





On July 24, 2008, the mineral examiners viewed ECPMI’s core and rotary samples
maintained in storage in Capitan, New Mexico (Appendix D). The samples were well-
labeled and organized. We made a check of the samples against consulting geologist
Clyde Smith’s drill log information and found nothing out of order. The core samples
exhibited that the drill holes were completed to the depths recorded by Smith. The core
sample minerals logged by Smith did correlate with what we observed, however, precious
metals (platinum, gold) would not be observed in the samples, but determined by assay.
ECPMI did not allow the Forest Service to remove any samples for testing by standard
fire assay.

VI11. Currently Proposed Activities

The proposed exploration drilling project surrounds the inactive iron mine at the west end
of the Capitan Mountains. ECPMI proposes to conduct exploration drilling of up to 112
holes using a reverse circulation drill rig. The drilling is to be staged into (six) stages
with a total duration of three years. Access is proposed to be via Forest Service and non-
Forest Service roads, and on two roads which were constructed by ECPMI in trespass.
With the construction of the associated exploration roads and drill pads, the maximum
surface disturbance is projected by ECPMI to be 9.64 hectares, (23.83) acres.

IX. Evaluation of Surface Use

Mining L aw as amended: Consider whether the scale of proposed operations is
reasonably incident, using exploration activities appropriate to the geological
terrain and the type of mineral deposit as in “uses reasonably incident thereto” 30
USC 612 (a).

Regulations: “...the Authorized Officer shall analyze the proposal, considering
the economics of the operation, along with other factors in determining the
reasonableness of the requirements for surface protection 36 CFR 228.5(a).

FSM Directives: “The CMA should consider the environmental effects of the
operation including whether the proposed operation represents a logical sequence
of activities, and whether it is reasonable for the stage proposed” FSM 2817.03,

policy.

In this case, the three major concerns of the Forest Service are:

ECPMI claims they have what would be an unconventional platinum deposit existing
where there is a lack of suitable geologic terrain and processes.

ECPMI’s claim of an economic gold/platinum discovery is unsubstantiated by any other
evidence other than their own work, including the geologic body of literature and
sampling conducted by the Forest Service and others. Existing geologic studies
contradict ECPMI and identify the area only as a small iron deposit.
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ECPMI used an unconventional assay method -which is held proprietary- to obtain the
values they use to support the existence of a precious metal resource. The laboratory
which assayed the samples has demonstrated a poor record for accuracy.

In addition, the following facts remain and have generally raised questions with the
Forest Service geologists:

When the Forest Service first discovered ECPMI using and occupying their mining
claims on the forest, ECPMI had already carried out a large drilling program by entering
the area without authorization and conducting activities without a plan of operation.
Despite the reasonable request for samples from that drilling, none of the samples have
been made available to the Forest Service.

A. Nature and Extent of Mineral Resource

In determining whether a mineral proposal is justified and appropriate, it is important to
be aware of the nature and extent of the information which has been gathered about the
mineral resource. ECPMI carried out a surface sampling program followed by an
exploration drilling program, and now propose moving outward with further drilling. If
the information from each stage of sampling indicates there are high enough mineral
values, this is a reasonable sequence of exploration activities. Exploration functions to
locate, verify, characterize and delineate a mineral resource. Each stage of exploration is
designed and is contingent upon values resulting from the previous stage. Although it is
clear that ECPMI has carried out large-scale drilling, an essential question has not been
resolved. That is whether a gold/platinum deposit has been identified in the first place.
Legitimate geologic questions have been raised about finding platinum in the geologic
environment of the project area. Although the area has been sampled by the US Bureau
of Mines (Soule, 1947, 1949) and the New Mexico Bureau of Mines/Geology and
Mineral Resources (McLemore, Lueth 2008), no previous sampling or research has found
or indicated the potential for platinum, or for gold in a potentially economic amount, at
the El Capitan location. Surface sampling conducted by the Forest Service found no
significant values of platinum, gold or other precious metals (2008), while ECPMI report
platinum and gold in 32 surface samples in these same locations. ECPMI has not allowed
the Forest Service to assay existing ECPMI drill core by standard methods. Essentially
the basic information reported from ECPMI is refuted by all other information available.
Because of this there is a question of appropriate sequencing. It is much less certain
where ECPMI really is in their stage of operations: whether they are still prospecting for
valuable minerals or have located a valuable deposit they would continue to delineate
with further drilling.

B. Quantity and Quality of the Mineral Resource
The quality (value) of the mineral resource asserted by ECPMI is based on assay results
from AuRic Laboratory. AuRic rated very poorly for accuracy in blind testing carried

out by the BLM (Shumaker, 2002). Significantly, AuRic ‘detected’ platinum in barren
samples and under-reported platinum in standards from the Stillwater platinum mine in
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Montana. Even without the AuRic connection, ECPMTI’s lab results are questionable due
to ECPMI’s rejection of the use of fire assay, which is the industry standard. The
proprietary methods they have used are unknown and therefore non-reproducible. On the
basis of their reported assay results, ECPMI asserts that their deposit is a “measured
resource”, (ECPMI web site, Smith, 2007) and proposes that their next step is to move an
aggressive drilling program outward to further delineate the extent of the deposit. But the
existence and quality of this mineral resource relies completely on the AuRic/ECPMI
assay results. If the information on the asserted deposit is inaccurate, then ECPMI is, in
fact, still at the stage of prospecting for a deposit.

C. Impacts to Surface Resources

In the Forest Service, we take surface disturbance very seriously but we recognize the
need to balance this with providing a mining claimant reasonable access to the mineral
resources under the Mining Laws. Analyzing a proposed operation for the potential
minimization of impacts is always of consideration to the Forest Service. One important
question is whether the size of the proposed activity is reasonably incident given what we
know about the deposit. According to the proposed plan, the impact to the surface would
be 9.64 hectares, (23.83 acres) from constructed roads and leveled pads. In a cumulative
sense the 112 proposed drill holes would be in addition to the 21 trespass drill holes that
ECPMI has already drilled on the forest in the project area. The large scale of the
proposed operation requires greater road building distances than if the project had fewer
drill sites. Sedimentation from the disturbed surfaces of roads and pads is a major
environmental concern. The project area soils are highly erosive and deep gullies have
formed along the south end of the project area (Appendix D). Drilling in these areas
would require a road with at least one engineered gully crossing. The drill pad locations
are, in many cases, located in hilly settings that would require access by steep road
grades. ECPMI’s previous drill program cut or affected 30 trees to carry out an
exploration drill program of 21 holes. Their current proposal for a 112 drill hole program
could be projected to affect 5 times as many trees along with a cumulative effect from the
trees removed in the initial drilling.

D. Unnecessary and Unreasonable

ECPMI has submitted a drill program to delineate the extent of a mineral deposit.
However, it is unclear how close ECPMI’s operation really is to needing to delineate
reserves. Despite what ECPMI asserts, enough questions exist about the presence of a
gold-platinum mineral resource as to render it unproven and unknown. That being the
case, a 112 drill hole exploration project to delineate further resources is both
unreasonably large and out of sequence (premature). It would be unnecessary and
unreasonable to approve more than 9 hectares, (23 acres) of outlying disturbance if there
is no validation of a gold/platinum resource at the core.
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E. Use and Occupation in Good Faith

Everything we know about the regional and local geologic setting contradicts ECPMTI’s
assertions that they have found a deposit of gold and platinum. Given the above
discussions of what can be substantiated about the claimed mineral resource, it is yet
undetermined whether a gold-platinum deposit exists. At a minimum, the overall picture
of what we know brings into question whether El Capitan’s use and occupation of the site
is in “good faith” for legitimate prospecting, processing or mining purposes. Expenditure
alone does not validate that an operation is legitimate and is carried out in good faith.

F. Reasonable Alternatives

1. Actions by ECPMI

ECPMI has remaining sample splits from all of their drilling. A logical sequence for this
stage in the operation is for ECPMI to go back and verify the presence and quality of
their deposit by standard assay practice. Since ECPMI acknowledges some problems
with AuRic and the caustic fusion method, a logical step would be for ECPMI to re-assay
their samples using the industry standard, fire assay method at a reputable lab. Because
the company has remaining samples, this could validate their original claims of a
gold/platinum deposit at the old iron mine site. It would also be reasonable and logical
for ECPMI to provide the Forest Service with samples from their initial drilling and allow
the Forest Service to separately assay the samples by standard methods. This could
provide the necessary information to validate the presence of a mineral resource for the
Forest Service and ECPMI. Both alternatives are presently available and inexpensive
compared to conducting further drilling.

2. Forest Service Approval of a Plan

ECPMI should be approved to carry out a smaller-scale exploration drill program. A
scaled-back alternative provides reasonable access to ECPMI as mining claimants, in
accordance with the mining law, as amended. In light of the unverified nature of a
platinum-gold resource at the site, a smaller operation would be reasonably incident to
the stage and scale of a prospecting/exploration operation. In terms of surface protection
and mitigation of impacts, this alternative would lower the overall sedimentation from
roads and drill pads. An operation the size of one of the proposed phases (18 to 20 drill
holes) would be 5 to 6 times smaller than the currently proposed operation. Importantly,
new drilling would also provide the Forest Service the necessary means to verify the
information on the El Capitan deposit. It allows the Forest Service to monitor the drilling
this time around and to verify the eventual sample results. The Forest Service must be on
site during the exploration drilling and be allowed to take samples for evaluation by
standard fire assay. Future, separate plans of operation could be evaluated based on the
sampling results verified by the Forest Service.
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X. Summary

The proposed exploration project would disturb up to 9.64 hectares (23.83 acres) of
National Forest through the construction of roads and pad locations for 112 drill
locations. To determine appropriate surface use, the environmental effects should be
considered along with the question of whether the proposed operation represents a logical
sequence of activities, and whether it is reasonable for the stage proposed (FSM 2817,
policy). Presently there is an insufficient level of evidence to verify that a mineral
resource exists. ECPMI reports an extremely rare platinum discovery in an
unconventional deposit in an unlikely geologic location. ECPMI’s knowledge of the
deposit came from conducting extensive sampling through an exploration drilling
program of up to 45 holes, 21 of which were trespass drill holes on the National Forest.
The samples were analyzed by non-standard methods (which are held proprietary), at a
laboratory facility which has been demonstrated to have produced inaccurate results. The
laboratory reported mineral values from the EI Capitan sites which are unverified by
industry standard testing, and ECPMI has not made samples available for Forest Service
to test. Further, although the project area had been drilled and sampled in the past, and
recently sampled by the Forest Service, no other sampling has noted the existence of a
gold/platinum resource at the El Capitan location.

Taken all together, the geologic conditions and the unsubstantiated information on the
resource present a questionable situation. In this case, approving a 112 drill hole program
IS not necessary or reasonable, since the mineral resource is unverified. However, a small
exploration drilling program allowing Forest Service access during drilling, and which
allowed the Forest Service to take sample splits for testing, would be useful to both
parties. Should a gold/platinum resource be verified, then further exploration could be
approved; but in separate plans of operation. By comparison with the 112 drill holes
proposed, implementing a smaller exploration project would result in significantly lower
surface disturbance. A small drilling program would be an appropriate level of activity at
this site, and would represent a logical sequence of activities for ECPMI at the El Capitan
location.
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