February 27, 2018

Fernando Martinez, Director

New Mexico Mining and Minerals Division
Mining and Minerals Division

Wendell Chino Building, Third Floor

1220 South St. Francis Drive

Santa Fe, NM 87505

RE: Permit Application No. SI027RN, Copper Flat Copper Mine and the
ThirdJudicial District Court Opinion Issued in the Copper Flat Inter Se
Proceeding.
Dear Director Martinez:

On behalf of Turner Ranch Properties, L.L.P. and the Hillsboro Pitchfork Ranch, the New
Mexico Environmental Law Center (“NMELC”) requests that the New Mexico Mining and
Minerals Division (“*MMD?) refrain from making a technical completeness determination for
New Mexico Copper Corporation’s (“NMCC”) revised Mining Operations and Reclamation Plan
(“MORP”) and associated documents for the proposed Copper Flat Copper Mine (“Mine”).
NMELC also requests that MMD require NMCC to further revise its MORP and associated
documents.

There are two main reasons for this request. First, the recent Third Judicial District Court
decision issued in the Copper Flat Inter Se Proceeding (“Inter Se Decision”) demonstrates that
the revised MORP and associated “Mine Reclamation and Closure Plan,” “Probable Hydrologic
Consequences” Report, and the “Predictive Geochemical Modeling of the Pit Lake Water
Quality” Report are each based on incorrect information regarding the Mine’s sole fresh water
supply source that is required for mining operations and reclamation.

Second, the Inter Se Decision also demonstrates that reclamation of the Mine, in

accordance with NMCC’s proposed reclamation plan, is not technically feasible. Therefore,



groundwater amount of 6,105 acre feet per year (“afy”) necessary for mining operations. NMCC
Revised MORP, page 1-1 (July 2017); DEIS 2-26, 2-29, 2-84 (November 2015).

B. NMCC’s “Mine Reclamation and Closure Plan.”

NMCC submitted a revised “Mine Reclamation and Closure Plan™ (“Closure Plan™) in
July 2017. The objective of the Closure Plan is to evaluate compliance with the New Mexico
Mining Act’s implementing regulations.

The Closure Plan states, in pertinent part, the following:

NMCC will conduct rapid filling of the mine pit with fresh water provided from the oft-

site well field as the initial step in commencing reclamation/closure. The purpose of

rapid filling the pit is to provide a source of good quality water and provide a mechanism

by which the mineralized rock walls of the pit will be more quickly submerged under

water, thus limiting the potential for mineral oxidation. Approximately 2,200 acre-feet of

water will be required for the rapid fill, which will be completed in approximately 6

months.”
NMCC’s Closure Plan, page 16 (July 2017) (emphasis added). The source of the 2,200 acre-feet
of water is NMCC’s four groundwater production wells. The amount of water necessary for
rapid fill of the pit and the duration of rapid fill provided in the Closure Plan contradicts
information provided in the DEIS. Specifically, the DEIS states that rapid fill of the pit would
require 2,800 acre-feet of water over a duration of seven (7) months. DEIS 2-44, emphasis

added. The Closure Plan fails to explain the 600 acre-foot discrepancy.

C. NMCC’s “Probable Hydrologic Consequences” Report.

NMCC submitted its “Probable Hydrologic Consequences” Report (“PHC Report”) in
December 2017. The objective of this report is to “develop a determination of the probable
hydrologic consequences of the operation and reclamation on both the permit and affected areas
with respect to the hydrologic regime, quantity and quality of surface and groundwater systems

that may be affected by the proposed operations.” NMCC’s PHC Report, page ii (December

(VS



D. NMCC’s “Predictive Geochemical Modeling of Pit Lake Water Quality”
Report.

NMCC submitted its “Predictive Geochemical Monitoring of Pit Lake Water Quality”
Report (“PGM Report”) in December 2017. The objective of this report is to “provide an
analysis that demonstrates that future pit lake water quality results in a water body with similar
chemistry to that of pre-mining conditions upon implementation of the reclamation actions
proposed by NMCC in its MORP and Reclamation Plan.” NMCC’s PGM Report, page ii.
Additionally, the PGM Report states, in pertinent part, the following regarding the geochemical
predictions that are the basis of this report:
Geochemical predictions were developed for three scenarios, including: (i) a calibration
model for the existing pit lake; (ii) a natural fill model for the future unreclaimed pit; and (iii)
a rapid fill model for the future reclaimed pit. Rapid fill has been proposed as the water
quality component of NMCC'’s reclamation strategy for the future pit lake. It will include
filling the pit with 2,202 acre-feet of good quality water from the production water supply
wells during the first six months of groundwater recovery and pit infilling.

Id. at page iii. (Emphasis added).

II.  The Third Judicial District Court Decision In The Copper Flat Inter Se Proceeding.

The Copper Flat Expedited Inter Se Proceeding to determine water rights claimed by
NMCC, the proponent of the proposed Copper Flat Copper Mine, and William Frost and Harris
Gray, legal owners of the water rights to be used by NMCC, came before the Third Judicial
District Court in January 2014. A ten (10) day trial was held on March 14 through 18, 2016 and
June 27 through July 1, 2016. After trial on the issues and after considering the parties’
proposed findings of fact and conclusions of law, the Court concluded the following on
December 28, 2017:

1) Any inchoate water rights are extinguished;

2) The combined amount of the water element for LRG-4652, LRG-4652-S, LRG-4652-
S-2, and LRG-4652-S-3 is 861.84 acre-feet per vear (“afy”);




MMD must require NMCC to revise its MORP and associated documents to properly
account for this annual 5,243.16 acre-foot deficit in the mine’s sole freshwater supply source
imperative to mining operations and reclamation.

IV.  In The Alternative, If MMD Determines That NMCC’s Mining Permit Application
Package Is Technically Complete, MMD Must Find That The Application Is Not
Approvable Under The Mining Act And Its Implementing Regulations.

A. The Inter Se Decision Demonstrates That Reclamation of the Proposed Mine,
In Accordance With NMCC’s Proposed Reclamation Plan, Is Not
Technically Feasible.

As previously discussed, NMCC’s revised MORP and associated Closure Plan and
“Predictive Geochemical Modeling of Pit Lake Water Quality” each propose that the Mine’s
future expanded pit lake will be reclaimed via rapid-fill of the pit. These documents further
propose the use of 2,202 acre-feet of water from NMCC’s four groundwater production wells
over the duration of 6 months to rapid-fill the pit. The recent Inter Se Decision makes clear that
NMCC does not have sufficient water rights in the four groundwater production wells — the sole
source for reclaiming the future expanded pit lake. NMCC fails to account for the 1,340.16 acre-
feet deficit imperative to reclamation of the future expanded pit lake.

With water rights of only 861.84 acre-feet of water per year in the four groundwater
production wells, it would take NMCC nearly 3 years to fill the expanded pit lake with good
quality fresh groundwater from its four production wells — nearly 6 times the duration proposed
by NMCC. This slow-fill of the pit would defeat the purpose of rapid-fill, which is to prevent or
minimize mineral oxidation of the pit walls.

The Inter Se Decision makes clear that the geochemical predictions relied upon in

NMCC’s “Predictive Geochemical Modeling of the Pit Lake Water Quality” Report are based

upon a scenario that is not technically feasible: the rapid-fill of the expanded pit. NMCC’s



V. Conclusion

The Inter Se Decision demonstrates that NMCC’s revised MORP and associated
documents rely upon incorrect information regarding the proposed Mine’s sole source of fresh
groundwater imperative to mining operations and reclamation. The /nter Se Decision also
demonstrates that NMCC’s proposed reclamation plan is not technically feasible. Therefore,
MMD must find that NMCC’s mining permit application is technically incomplete and
ultimately cannot approve such application, pursuant to Section 19.10.6.606.B(6) NMAC and
Section 19.10.6.605.E NMAC.

In the alternative, if MMD determines that NMCC’s revised MORP and associated
documents are technically complete, thereby determining the entire mining permit application
technically complete, MMD still cannot approve NMCC’s permit application pursuant to the
Mining Act’s implementing regulations. Section 19.10.6.606.B(6) NMAC and Section
19.10.6.605.E NMAC,

Thank you for taking NMELC’s concerns into consideration. We look forward to your

prompt response.

Jaimie Park, Staff Attorney
NMELC

e
Holland Shepherd, MMD Mining Act Program Manager

Gabriel Wade, MMD Staff Attorney

DJ Ennis, Reclamation Specialist/Permit Lead
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Public Law 102-441
102d Congress
An Act

Relating to the settlement of the water rights claims of the Jicarilla Apache Tribe.

Be it enacted by the Senate and House of Representatives of
the United States of America in Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the “Jicarilla Apache Tribe Water
Rights Settlement Act”.

SEC. 2. FINDINGS.

Co hereby finds and declares that—

1) the Jicarilla Apache Tribe has multiple claims against
the State of New Mexico, the United States, and other parties,
related to water rights for its reservation in northern New
Mexico and based on the alleged infringement of those rights;

(2) Federal water resource projects have diverted water
upstream from the Jicarilla Apache Indian Reservation and
have impounded water downstream from the reservation, but
no provision has been made for substantial water resource
development to benefit the reservation;

(3) a full and final settlement of the water rights claims
of the Jicarilla Apache Tribe will inure to the benefit of the
Tribe, the State of New Mexico, and the United States;

(4) this Act, together with a Settlement Contract between
the Jicarilla Apache Tribe and the United States, is intended
to provide for the full, fair and final resolution of the water
right claims of the Tribe, and to secure to the Tribe a perpetual
water stmgly for use on its reservation;

(5) dJicarilla Apache Tribe may use this water supply
outside the boundaries of its reservation consistent with the
terms of a Settlement Contract between the Tribe and the
United States; and

(6) the Secretary, in accordance with the requirements
of section 11(a) of the Act of June 13, 1962 (76 Stat. 96,
99; Public Law 87-483), has determined by hydrologic investiga-
tions that sufficient water to fulfill the Settlement Contract
is reasonably likely to be available for use in the State of
New Mexico under the allocations made in articles III and
XIVoftheUu%gerGolomdoRiverBasinCompactandhas
transmitted s determination to Congress by letter dated
February 2, 1989.

SEC. 3. PURPOSE.

It is the purpose of this Act to—

(1) approve, ratify and incorporate by reference the Settle-
ment Contract; and

(2) to authorize the actions and appropriations necessary
and appropriate for the United States to fulfill its obligations
under such contract and this Act.

AUTHENTICATED
Us GOVERNMENT
INFORMATION
GPO

Oct. 23, 1992

[H.R. 5122]
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A Trit
ater Rights
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BEC. 4. DEFINITIONS.

As used in this Act:

(1) The term “Settlement Contract” means a contract
between the United States and the Jicarilla Apache Tribe set-
ting forth the commitments, rights, and obligations of the
United States and the Tribe in providing for the resolution
of all water right claims of the Tribe.

(2) The term “Secretary” means the Secretary of the
Interior.

(3) The term “Tribe” means the Jicarilla Apache Tribe
of Indians organized under a revised constitution adopted
December 15, 1968, pursuant to the Indian Reorganization
Act (25 U.S.C. 476 et seq.) and duly recognized by the United
States of America.

(4) The term “Navajo Reservoir” means the reservoir cre-
ated by the impoundment of the San Juan River at the Navajo
Ddan): as authorized by the Act of April 11, 1956 (70 Stat.
105).

(5) The term “San Juan-Chama Project” means the Project
authorized 13; section 8 of the Act of June 13, 1962 (76 Stat.
86, 97), and the Act of April 11, 1956 (70 Stat. 105).

SEC. 5. SETTLEMENT CONTRACT APPROVAL.

(a) SETTLEMENT CONTRACT.—The Secretary, acting on behalf
of the United States, and the President of the Tribe, acting pursuant
to an authorization from the Jicarilla Apache Tribal Council, are
authorized to enter into the Settlement Contract, but in no event
shall such contract be limited by any term of years, or be canceled,
terminated or rescinded by the action of any party, except by
an Act of Congress hereafter enacted.

(b) APPROVAL OF SETTLEMENT CONTRACT.—The Congress
approves, ratifies, and hereby incorporates by reference the Settle-
ment Contract.

(c) AUTHORITY OF SECRETARY.—The Secretary is authorized
to enter into such agreements and to take such measures as the
Secretary may deem necessary or appropriate to fulfill the intent
of the Settlement Contract and this Act.

SEC. 8. WATER AVAILABLE UNDER THE CONTRACT.
(a) WATER AVAILABLE.—Water made available annually under
the Settlement Contract ?proved by section § of this Act is in

the following amounts under water rights held by the Secretary
for the following projects or sources:

Total diver- Total deple-
sion (acre-  tion (acre-feet/

feet/year) year)

Navajo Reservoir or Navajo River ......ccovevnnnecnenes 33,600 25,500
San Juan-Chama Project ..., 6,500 6,500
Total ... : 40,000 32,000

(b) AMENDMENTS TO CONTRACT.—The Secretary may enter into
amendments to the Settlement Contract which would in his judg-
ment be in the interest of water conservation and in the spirit
of this settlement of the claims of the Tribe, but the water depletions
shall not exceed the amounts set forth in this section.
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(c) RIGHTS OF THE TRIBE.—The Tribe will be entitled under
the Settlement Contract to use ,l;aggeand all return flows attributable
to uses of the water by the Tribe or its contractors, as long as
the water depletions do not exceed the amounts set forth in this
section.

SEC. 7. SUBCONTRACTS.

(a) AUTHORITY OF TRIBE—When water made available under
the Settlement Contract approved by section 6 of this Act is not
being used by the Tribe, the Tribe may subcontract with third
parties, subject to the approval of the Secre in accordance
with this section, to supply water for beneficial use outside of
the reservation, subject to and not inconsistent with the same
requirements and conditions of State law, any applicable Federal
law, interstate compact, and international law as apply to the
exercise of water rights held by non-Federal, non-Indian entities.
Nothing in this Act shall be construed to establish, address, preju-
dice, or prevent any party from litigating, whe or to what
extent any of the aforementioned laws do or do not permit, govern,
or apply to the use of the Tribe’s water outside the State.

(g) MaxiMUM TERM.—The Tribe shall not permanently alienate
any rights it has under the Settlement Contract. The maximum
term of any water use subcontract, including all renewals, shall
not exceed 99 years in duration.

(c) APPROVAL OF SECRETARY.—(1) The Secretary shall approve
or disapprove any subcontracts submitted to him for approval
mﬁun—-—-

(A) 180 days after submission; or
(B) 60 days after compliance, if required, with section

102(2XC) of the National Environmental Policy Act of 1969

(42 U.S.C. 4332(2XC)), or any other requirement of Federal

law, whichever is later.

(2) Any party to a subcontract may enforce the provision of
this subsection pursuant to section 1361 of title 28, United States
(d) PREEMPTION.—The authorization provided for in subsection
(a) and the approval authority of the tary provided for in
subsection (c) s not amend, construe, supersede, or preempt
any Federal law, interstate compact, or international treaty that
pertaing to the Colorado River or its tributaries, including the
appropriation, use, development, storage, regulation, allocation, con-
servation, exportation, or gualig of waters. The provisions
of section 2116 of the Revised Statutes (25 U.S.C. 177) shall not
apply to any water made available under the Settlement Contract.

e) FORFEITURE.—The nonuse of the water supply secured here-
in by a subcontractor of the Tribe shall in no event result in
a forfeiture, abandonment, relinquishment, or other loss of all or
%n;y part of the rights exercised by the Tribe under the Settlement

ntract.

SEC. 8. TRUST FUND; AUTHORIZATION OF APPROPRIATIONS.

(a) ESTABLISHMENT OF TRUST FUND.—There is hereby estab-
lished in the Treasury a fund to be known as the Jicarilla Apache
Water Resources Develo_pmant Trust Fund (hereafter in this section
referred to as the “Fund”).

(b) AUTHORIZATION.—There are authorized to be appropriated:

(1) $6,000,000 for deposit, in accordance with the fom:ving
schedule, in the Fund, to be expended by the Tribe for any
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water resource development costs, including costs associated
with this settlement:

(A) $2,000,000 shall be deposited in the first fiscal
year which commences following the date of the enactment
of this Act;

(B) $2,000,000 during the fiscal year next followin
the first fiscal gear referred to in subparagraph (A); an

(C) $2,000,000 during the fiscal year next following
tht:.:1 second fiscal year referred to in subparagraph (B);
an

(2) such amounts as are neceasarg, for expenditures by
the Secretary, to pay the Tribe’s share of the operation, mainte-
nance, and replacement costs for the San Juan-Chama Project,
when the Secretary has waived the Tribe’s obligation to pay
such costs pursuant to subsection (c)X1) and section 10(f) of
the Settlement Contract. .

(¢) No PER CAPITA PAYMENTS.—No part of the principal of

the fund, or of the income accruing to such fund, or the revenue
from any water use subcontract, shall be distributed to any member
of the Tribe on a per capita basis.

(d) WAIVERS.—Notwithstanding the provisions of the Act of

August 4, 1939 (53 Stat. 1187), or any other provision of law:

(1) When the conditions specified in section 10(f) of the
Settlement Contract are satisfied, the Secretary may waive
all or part of the Tribe’s share of the construction costs, and
the operation, maintenance, and replacement costs for the Nav-
ajo Reservoir and the San Juan-Chama Project.

(2) When all or part of the Tribe’s share of the construction
costs for the San Juan-Chama Project are waived by the Sec-
retary, that portion of those costs waived shall be
nonreimbursable.

(3) The Tribe’s share of the construction cost ebligation
for the San Juan-Chama Project, both principal and interest,
due from 1972 to the execution of the Settlement Contract
shall be nonreimbursable.

(e) DisMissAL OoF CLAIMS.—(1) Amounts authorized to be appro-

priated to the Fund under subsection (b)X1) may not be expended
until the following conditions are met:

(A) The following actions brought by the Tribe against
the United States have been dismisseﬁ:
(i) Jicarilla Apache Tribe against United States, et

al., Civil No. 82-1327 JP (D.N.M.).

(ii) Claims 3 and 4 in Jicarilla Apache Tribe against

United States, No. 112-77 (U.S. Claims Ct.).

(B) Partial final decrees which would quantify the Tribe's
reserved water ::’ight claims have been entered in the following
general stream adjudications:

(i) New Mexico against United States, et al., No. 75—

184 (11th Jud. Dist.,, San Juan County, New Mexico),

involving claims to the waters of the San Juan River and

its tributaries.
(ii) New Mexico against Aragon, et al., Civil No. 79—

41 SC (D.N.M.), involving claims to the Rio Chama and

its tributaries.



PUBLIC LAW 102-441—OCT. 23, 1992 106 STAT. 2241

(2) Within a reasonable time after the date of the enactment
of this Act and the execution of the Settlement Contract pursuant
to section 5(a), the United States, the Tribe, and the State of
New Mexico shall file joint motions in the general stream adjudica-
tions specified in gan:gmﬁh (1XB) for the entry of partial final
decree.ﬁgreedto e United States, the Tribe, and the State
of New Mexico on July 9, 1992, to quantify the Tribe’s reserved
water ﬁgg.aclmms' consistent with the Settlement Contract, subject
to amen nts.

(3) If the two partial final decrees specified in clpalx;ﬁ'aph (1XB)
are not entered by December 31, 1996, the Fund s be termi-
nated, and amounts contributed to the Fund by the United States,
shall be deposited in the general fund of the Treasury.

SEC. 9. ENVIRONMENTAL COMPLIANCE.

Execution of the Settlement Contract shall not constitute a
major Federal action under the National Environmental Policy Act
of 1969 (42 U.8.C. 4321 et seq.). The Secretary shall wmgty with
all aspects of the National Environmental Policy Act of 1969, the
Endangered Species and other applicable environmental laws
and regulations in fulfilling the terms of the Settlement Contract.

SEC. 10. PROTECTION OF RIGHTS.

The tribal rights under the Settlement Contract grmved by
section 5 of this Act, and the water rights adjudicated by final
decrees in general stream adjudications consistent with such con-
tract, shall inure to the benefit of the Tribe, and the Tribe shall
not be denied all or any part of such n;ighta absent its consent
unless such rights are explicitly abrogated by an Act of Congress
hereafter enac

SEC. 11. DISCLAIMER.

(a) IN GENERAL.—Nothing in this Act shall be construed to
alter, amend, repeal, construe, interpret, modify, or be in conflict
with the provisions of the Boulder Canyon Project Act (45 Stat.
1057); the Boulder Canyon Project Adjustment Act (54 Stat. 774);
the Colorado River Storage Project Act (70 Stat. 105); the Colorado
River Basin Project Act (82 Stat. 885); the Act of June 13, 1962
(76 Stat. 96); the Colorado River Compact of 1922 made effective
by Public Proclamation of the President of the United States on
June 25, 1929 (46 Stat. 3000); the Upper Colorado River Basin
Compact (63 Stat. 31); the Rio Grande Compact (53 Stat. 785):
or the Treaty between the United States of America and the United
Mexican Statea (59 Stat. 1219).
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(b) RELATIVE TO OTHER TRIBES.—Nothing in the Settlement
Contract or this Act shall be construed in any way to gquantify
or otherwise adversely affect the land and water rights, claims,
or entitlements to water of the Navajo Nation, or any Indian tribe,
pueblo, or community, other than the Jicarilla Apache Tribe.

Approved October 23, 1992.

LEGISLATIVE HISTORY—H.R. 5122:

HOUSE REPORTS: No. 102-955 (Comm. on Interior and Insular Affairs).
CONGRESSIONAL RECORD, Vol. 138 (1992):

Sept. 29, considered and passed House.

QOct. 7, considered and passed Senate.




Haas, Amy, OSE

From: Schmidt, Rolf I., OSE

Sent: Wednesday, May 18, 2016 11:00 AM

To: Lindeen, Christopher, OSE; Romero, John, OSE; Longworth, John W., OSE: Shaw, Chris,
OSE; Haas, Amy, OSE; Shafike, Nabil G., OSE

Subject: Fwd: Scanned from a Xerox Multifunction Printer

Attachments: Scanned from a Xerox Multifunction Printer.pdf

Fyi, here's the contract Chuck gave us between Jicarilla and NM Copper for SJCP water.

Sent from my Verizon Wireless 4G LTE DROID

-------- Original Message --------

Subject: Scanned from a Xerox Multifunction Printer
From: lap.xerox 7970 @state.nm.us .

To: "Schmidt, Rolf L., OSE" <rolf.schmidt@state.nm.us>
(B

Please open the attached document. It was scanned and sent o you using a Xerox Multifunction Printer.

Sent by: Guest [lap.xerox7970@state.nm.us)
Attachment File Type: pdf, Multi-Page

Multifunction Printer Location:
Device Name: Legalxerox7970

For more information on Xerox products and solutions, please visit hiip://www_xerox.com

tabbies
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Johnson

Barnhouse
& Keegan wip
Attorneys at Law m:uglear@r’ndianculmlrglgw com

505.842-6123 ex1. 107

VIA ELECTRONIC MAIL AND FIRST CLASS MAIL US POSTAL SERVICE

March 18, 2016

Charles T. DuMars, Esg.

l.aw & Resource Planning Associates, P.C.
201 Third Street NW, Suite 1750
Albuquerque, NM 87125

Email: ctd@lrpa-usa.com

Re:  Approval of a Third-Party Water Lease Agreement between the Jicarilla
Apache Nation and New Mexico Copper Corporation, Inc., San Juan-
Chama Project, New Mexico

Dear Mr, DuMars:

Enclosed please find a copy of the Regiona! Director's memorandum of approval
dated February 10, 2018, and an original third-party agreement between the
Jicarilla Apache Nation (Nation) and New Mexico Copper Corporation, Inc. to
lease 3000 acre-feet of SJ-CP water, commencing on the date of the agreement.

Please do not hesitate to call if you have questions.
S?(ij'

Natasha D. Cuylear

CC:  Darryl Vigil (via e-mail)
W/o enclosure

7424 4h Street NW, Los Ranchos de Albuquerque, New Mexico 87107 | Telephone 505.842.6123 Fax 505.842.6124 Toll-free B66.448.6123 1 Indlancountrylaw.com



o United.Stetes Department of the Inte W g E N
ALDLARCA UIFILE AlBUQUERO AR%OFFICE
RECHVED  BUREAU OF RECLAMATION OFFIGIAL FILE COPY
” : er Colorado Regional Office
W6 FER 16 P 8425°South State Street, Room B100 FEB1 6 “16

Salt Luke City, UT B4138-1102
FEB 102016

IN REPLY REFER, TO:
UC-446 . Class g
Catr # ]
PR Fldr # 3
MEMO N D'Da!e | _Initial | o
To: Area Manaper 2kl bre, gﬂj
Attention: ALB-442 (YMcKenna( -

From: DBrent Rhees
Regional Direg

Subject: Approval of a Third-Party Water Lease Agreement between the Jicarilla Apache Nation
and New Mexico Copper Corporation, Inc., San Juan-Chama Project, New Mexico

We are transmitting three originals of the subject third-party agreement for the annual delivery of
3,000 ncre-feet from the San Juan-Chama Project water supply allocated to the Jicarilla Apache
Nation with Reclamation’s approval. We note however that the Nation may also need to obtain
approvals/permits from other federal and state ngencies for the proposed use of this water.
Compliance of this third-party agreerent with the National Environmental Policy Act of 1969
has bzen documented through ALB-CE-15-063.

The water lease agreement has been reviewed by the Regional Solieitor for legal adequacy and
approved by the Upper Colorado Regional Office on behalf of the United States. Please
distribute the agreement originals to the proper individuals with a copy to the State Bogineer of
New Mexico. If you have any further questions, please contact Mr, Michael Loring at
801-524-3691.

Altachment (3 originals)



WATER SUPPLY AGREEMENT BETWEEN THE JICARILLA APACHE NATION AND
NEW MEXICO COPPER CORPORATION, INC.

THIS AGREEMENT (the “Agreement”) effective May 12, 2015, is between the
JICARILLA APACHE NATION (the “Nation”) and New Mexico Copper Corporation, Inc.
(“NM Copper”). The Nation and NM Copper are collectively referred to as the “Parties™ and
individually as “Party.”

EXPLANATORY RECITALS

NM Capper is in need of a water supply and water is available on a temporary basis from
the Nation’s San Juan-Chama water supply, and

The Nation is the owner of certain water rights pursuant to the Jicarilla Apache Tribal
Water Rights Settlement Act of Octaber 23, 1992, 106 Stat. 2237 (the “Settlement Act™), and the
Act of June 13, 1962, 76 Stat. 96 (the “N1IP/San Juan-Chama Act”™), and

The Nation has the right to deplete up to 6,500 acre feet per year from the San Juan-
Chama Project pursuant to the Settlement Act and paragraph 4(d) of the Contract between the
Nation and the United States of America dated December 8, 1992 (the “Federal Contract™
attached as Exhibit A), and

The Nation has the right to market such water pursuant to the Settlement Act and the
Federal Contract, and

The Nation desires to subcontract under the Federal Contract to market water to NM
Copper, and NM Copper desires to purchase such water supply under the terms and conditions of
this Agreement,

ACCORDINGLY, in consideration of the mutual covenants in this Agreement, the

Parties agree as follows:



1.2

1.4

1.5

1.6

1.9

1.10

1.14

ARTICLE |
GENERAL DEFINITIONS

“Nation” means the Jicarilla Apache Nation. The Nation is a federally recognized
Indian tribe organized under the Indian Reorganization Act.

“Project” means the San Juan-Chama Project created by the diversion of San Juan
basin water into the Rio Grande basin with terminus storage at Heron Dam as
authorized by the Act of Congress of June 13, 1962.

“Heron Dam” means the delivery point for the Nation’s San Juan-Chama water
supply as it is defined in the Federal Contract and delivered by the United States
Bureau of Reclamation (“USBR™).

“Notice” is proper notice provided pursuant to Article 13 of this Agreement.
“NEPA” means the National Environment Policy Act. 42 U.S.C. §§4321 et seq.
“ESA” means the Endangered Species Act. 16 U.S.C. §§1531 et seq.

“USBR” means the United States Bureau of Reclamation.

“NM Copper” means New Mexico Copper Corporation, Inc., its successors or assigns.
“State Engineer Approved” means a final order of the New Mexico State
Engineer approving the use of water leased under the contract to offset effects of
pumping on the Rio Grande.

“Secretary” means the Secretary of the United States Department of Interior.
“Commencement of mining operations™ means the date on which mined rock is
first fed to the mine primary crusher in order to build the ore stockpile ahead of
the concentrator.

“Federal Contract” means the contract between the Nation and the United States

dated December 8, 1992 that was authorized and adopted by Congress in the
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IE4 s

1.18

2.1

2.2

Jicarilla Apache Tribe Water Rights Settlement Act of October 23, 1992, 106
Stat. 2237,

“Sublease™ means any agreement, contract, subcontract, sublease, or arrangement
of any kind made by NM Copper to deliver or make available for delivery to a
third party all or a portion of the water made available for delivery to NM Copper
under this Agreement.

“Subleasing” means any agreeing, contracting, subcontracting, subleasing, or
arranging of any kind by NM Copper to deliver or make available for delivery to
a third party all or a portion of the water made available for delivery to NM
Copper under this Agreement.

A “Right of First Refusal” means the right of NM Copper to be given notice of a
potential third party contract, the ierms of that contract, and the right to match the
price ierm and thereby keep this Agreement in full force and effect.

ARTICLE 2
CONTRACT CONDITIONS

This Lease is intended 1o meet water requirements imposed on NM Copper by the
New Mexico State Engineer. 1f the New Mexico State Engineer directs that a
lesser amount of Leased Rights than 3,000 acre feet per annum shall be allowed
or required that quantity shall be the amount acquired under this Lease.
Compliance by the Nation with Article 11.6 is a Condition Precedent. 1f the New
Mexico State Engineer determines that no offsetting water is required for NM
Copper to pump water from its wells for this project, this contract will terminate,

and neither party shall have any further obligation hercunder.
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ARTICLE 3
TERM OF AGREEMENT

The term of this Agreement shall be from the date on which all necessary
approvals are received to fifieen (15) years after commencement of mining
operations, unless earlier terminated pursuant to the provisions of Article 19, The
Parties may begin at the end of the twelfth year to develop new terms and
conditions mutually agreeable to both Parties for any additional renewal period
after the expiration of the fifieen year term of this Agreement.

ARTICLE 4
WATER AVAILABILITY

The Nation shall deliver to NM Copper, through USBR pursuant to the Federal
Contract, up to 3,000 acre-feet of water per year beginning on the date of
commencement of mining operations and continuing from the first date of
delivery and at such times during the term of this agreement as best suits NM
Copper’s needs until fully delivered but no later than December 31 of each year
for the term of this agreement. NM Copper shall give the Nation six months prior
Naotice of the date on which it will commence mining operations. NM Copper
shall pay the Nation for the water as provided in Articles 6 and 7. Provided,
however, that should, because of market conditions or unforeseen circumstances,
NM Copper not require the full amount under this Agreement, the amount
delivered shall be reduced to actual demand, but in no case shall payment under
this Agreement fall below $50,000.00.

NM Copper shall be responsible for the operation, maintenance, and replacement

costs of the San Juan - Chama project that the Federal Bureau of Reclamation
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bills the Nation per acre foot/year (for municipal and industrial uses) payable
annually through the term of this contract to the Federal Bureau of Reclamation
associated with the quantity of water leased. These charges will be in addition to
lease rates set forth in Article 7.

NM Copper shall have no holdover storage rights in Heron Reservoir from year to
year, and NM Copper does hereby relinquish claim to any annual water supply to
which it is entitled hereunder, but has not utilized beginning with the
commencement of mining operations and for the term of this Agreement. Any
water subject to delivery hereunder not called for by the end of each calendar year
shall become integrated with the water supply for all purposes of the Heron
Reservoir at that time.

Subject to the water shortage constraints described under Article 9, obtaining the
appropriate permit from the New Mexico State Engineer (“State Engineer”), and
compliance with any applicable laws and regulations, NM Copper may, in its sole
discretion, determine the timing and manner in which water is diveried provided
that there are no operational constraints in the routing of releases through El Vado
and Abiquiu dams as determined by Reclamation or the Corps of Engineers.

ARTICLE 5
WATER USE

The water provided hereunder shall be used by NM Copper, and NM Copper shall
prepare and furnish such reports on water use and related data as required by the
Nation and USBR.

In the event that NM Copper cannot take full delivery of water supplied under this

Agreement for its purposes, then NM Copper may sublease water to third parties
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only when the terms and conditions of any sublease agreement are approved in
writing in advance by the Nation, which approval shall not be unreasonably
withheld. NM Copper shall provide ninety (90) days written Notice to the Nation
of any proposed Sublease, regardiess of duration. Such Notice shall include a
copy of the propased Sublease. NM Copper is prohibited from Subleasing for a
term longer than one (1) year any water supplied under this Agreement to third
parties unless specifically authorized by the Nation in writing prior to execution
of the Sublease. If water is subleased for a price per acre foot that is greater than
that NM Copper pays to the Nation for that same water, the Parties shall share
equally in the amount of the exceedance. Any Sublease may also require approval
by the USBR. Every Sublease shall incorporate and be subject to the terms and
conditions of this Agreement and the Federal Contract.

In the event that NM Copper does not want to sublease any water of which it
cannot take delivery from the Nation, nothing in this paragraph shall preclude NM
Copper from relinquishing any undelivered amounts to the Nation for use by the
Nation inn the manner it chooses.

ARTICLE 6
PAYMENT FOR LOST OPPORUNITY

As compensation to the Nation for its Jost opportunity to market its water prior to
delivery to NM Copper, NM Copper shall pay the Nation an annual payment in
the amount of $50,000.00 (payable in two (2) equal installments of $25,000.00)
for the year(s) preceding actual delivery of water subject to this Agreement. For
purposes of this section a year is defined as beginning January Ist and ending

December 31st.
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The initial payment shall be made within thirty (30) days after the approval of this
Agreement by the Secretary. In the event approval of the Secretary occurs prior
to January 1st, the initial payment shall be prorated accordingly. Succeeding
annual payments shall be made on Janvary 1*and July 1% of each year.

The succeeding annual payments shall be adjusted for inflation and market value
increases as provided for in subsection 6.4 herein.

Beginning in the second year of this Agreement and every year thereafter, the
annual payments shall be adjusted for inflation. The price adjustment will be
indexed to the Consumer Price Index (CPI-U Western Regicn) for the 12 months
preceding the annual lease term or three and one/half percent (3.5%), whichever is
the greaier number.

Payments under Section 6 shall end upon actual delivery of water to NM Copper.

ARTICLE7
PAYMENT FOR WATER DELIVERED

Beginning on the commencement of mining operations, NM Copper agrees to pay
in advance on a semi-annual basis for 3,000 acre-feet of water, whether or not
NM Copper actually takes and uses such water. The rate charged in year one (the
year of commencement of mining operations) for this contract for water is
$123.00 per acre-foot per year. Payment due for year one (the year of
commencement of mining operations) shall be prorated according to the date of
first delivery. The amount due in each subsequent year of the contract shall be
adjusted for inflation as provided in Section 6.4. The appropriate amount due for
each year subsequent to the first year of delivery shall be paid in advance, on a

semi-annual basis, the first payment due no later than January 31% of the year the
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water is delivered. The payment will be made after both parties have signed this
Agreement, approval of this Agreement by USBR, and issuance of the appropriate
permit by the State Engineer.

The payment described in this Article and in Article 6, along with the operation
and maintenance costs as set forth in Article 4.2, represents the total consideration
due for the water purchased under this Agreement. Each Party shall bear its own
administrative costs.

If NM Copper pays in advance for water supplied under the requirements of
Article 7.1 and water purchased under the terms of this Agreement is not
delivered to NM Copper due to circumstances beyond the control of either party,
then a full refund less expenses incurred by the Nation will be made on an gere-
foot basis for all water not delivered from Heron Dam and Reservoir by
December 31% of the year for which water is not delivered.

ARTICLE 8
MEASUREMENT AND RESPONSIBILITY FOR DISTRIBUTION

The water furnished under this Agreement shall be supplied and delivered by the
Nation, through USBR pursuant to the Federal Contract, to NM Copper which
agrees to make arrangements for storage, diversion and conveyance of such water
to places of use at NM Copper’s own expense. Further, NM Copper shall bear all
post —delivery water losses, including but not limited to consumptive losses,
conveyance losses and channel losses.

NM Copper will be responsible for the measurement of water diverted from
Heron Dam and Reservoir under this Agreementl. Beginning in the year following

the first delivery of water and for the duration of this Agreement, records of the
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previous year’s diversion and associated accounting by NM Copper or others will
be provided to the Nation and USBR no later than January 31 of the following
year.

The Nation shall not be responsible for the storage, diversions, control, carriage,
handling, use, disposal, or distribution of water taken by NM Copper hereunder,
and NM Copper shall hold the Nation harmless on account of damage or claim of

damage of any nature arising out of or connected with the storage, diversion,

-control, carriage, handling, use, disposal, or distribution of such water.

ARTICLE9
WATER SHORTAGES AND LIMITATIONS

The delivery of water during any calendar year is conditioned upen and subject to
the following:

Any shortages to the San Juan-Chama Project supply that are determined to exist
by the Secretary for any reason will be shared among Project beneficiaries only
pursuant to all Project authorizations, the Federal Contract and any other
applicable laws. In no event shall any liability accrue against the United States,
the Nation or any officers, agents, or employees of either for any damage, direct
or indirect, arising from a shortage for any causes.

If shortages are declared by the Secretary such that the Nation cannot supply and
deliver through USBR pursuant to the Federal Contract in accordance with Article
4.1 of this Agreement all the water contracted for from the San Juan-Chama
Project supply, NM Copper’s payment will be reduced in proportion to the
amount of water not supplied, or credited against the following year’s payment or

refunded.
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controlled by the Colorado River Compact, the Boulder Canyon Project Act, the
Boulder Canyon Project Adjustment Act, the Upper Colorado River Basin
Compact, the Mexican Water Treaty of February 3, 1944, the Colorado River
Storage Project Act, the NITP/San Juan-Chama Act, the Colorado River Basin
Project Act and other applicable federal law. In the event deliveries to NM
Copper are required to be curtailed under and by reason of any of the provisions
of the foregoing, NM Copper agrees to a reduction of the amount of water
delivered hereunder as the Secretary determines necessary to comply with said
acts. In that event, NM Caopper’s Contract Rate payment o the Nation will be
reduced in proportion to the amount of water not supplied.

ARTICLE 10
PAYMENT CONDITIONED UPON DELIVERY

NM Copper’s obligation to pay the Nation is conditioned upon the delivery of the
water at the outlet works of Heron Dam and Reservoir, all as provided for in this
Agreement.

Subject to the Nation’s ability to supply and deliver, throogh USBR pursuant to
the Federal Contract, the water contracted for from San Juan-Chama Project
supply or otherwise as provided in this Agreement, NM Copper shall take all the
water ordered, or shall pay for the water as if taken.

ARTICLE 11
OTHER PROVISIONS

This Agreement incorporates by reference the Federal Contract, a true and eorrect

copy of which is attached as Exhibit “A™.

10
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11.8

11.9

This Agreement is subject to the requirements of NEPA and ESA. The Parties
understand that USBR will conduct a review in compliance with NEPA.

This Agreement is subject to the approval of the Secretary or his designee
pursuant to the Federal Contract.

Notwithstanding the pravisions of Article 17, if a Party is in default, which
default continues for more than thirty (30) days after Notice, the Parties may seelc
to remedy the default under the Dispute Resolution provisions of this Agreement
(Asticle 18).

This Agreement is dependent upon the issuance of & diversion permit for the
contracted water from the State Engineer that is final and not appealable. Any
payments made pursuant to Article 7 are subject to refund as provided in Article
7.3 if the diversion permit is not issued or if the decision to grant the permit is
reversed. In that event, all payment obligations will cease and this Agreement
will terminate as of the date of a final denial of a diversion permit by the State
Engineer.

The Nation shall obtain all requisite approvals under the Federal Contract.

The Nation shall comply with all requirements of the Federal Contract related to
this Agreement.

The Parties shall cooperate in all required approval processes.

Andrew Maloney, Chief Executive Officer of THEMAC Resources, represents
and warrants that he has the authority 1o enter into this agreement and that upon

his signature hereon, this Agreement is a binding obligation of NM Copper.
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enlering into the Agreement and there are no warranties or representations by
either Party other than those expressly contained herein. Any ambiguities herein
shall not be construed in favor of or against either Party as the drafter hereof.
Nothing in this Agreement shall be construed lo obligate the Nation to construct,
install, operate or maintain pumps, pipelines, storage tanks, distribution lines, or
other facilities required 10 take, convey or distribute water made available under
this Agreement.

NM Copper agrees to cooperate with the Nation in its general activities to put its
settlement rights to beneficial use within the Rio Chama and Rio Grande basins.
NM Copper further agrees to not take legal action in the form of inter se or the
filing of formal protests against the Nation regarding water rights filings in the
Upper Chama adjudication or future transfers and diversions of the Nation’s
native Rio Grande rights or its San Juan-Chama water for the duration of this
Agreement or amendments therelo.

ARTICLE 12
NOTICES

Any Notice, demand, or request authorized by this Agreement shall be deemed to
have been given if mailed (return receipt requested), hand delivered, or faxed as
follows:

To: New Mexico Copper Corporation, Inc.

Jeffrey Smith

Chief Operating Officer

New Mexico Copper Corp.

2424 Louisiana Blvd. NE Suite 301
Albuquerque, NM 87110



(505) 382 5770
(505) 881-4616

To Nation:

President

Jicarilla Apache Nation

P.O. Box 507

Dulee, NM 87528

Facsimile number 575-759-4487

With a copy to:

Jenny Dumas, Esq.

Natasha D. Cuylear, Esq.

Johnson Barnhouse & Keegan LLP

7424 4™ Street NW

Los Ranchos de Albuguerque

New Mexico 87107

Facsimile number 505-842-6124

To USBR:

Regional Director

Upper Colorado Region

Attn: UC-400

125 South State Street

Room 6107

Salt Lake City, Utah 84138-1102

Facsimile number 801-524-5499 _

All Notices and demands given or required to be given by a Party to the other
Party shall be deemed to have been properly given if and when delivered in
person, sent by facsimile (with verification of receipt) or three (3) business days
afier having been deposited with the U.S. Postal Service and sent by registered or
certified mail, postage prepaid.

In the event either party delivers a Notice by facsimile, as set forth above, such

Party agrees 1o deposit the originals of the Notice in a Post Office, or mail

depository maintained by the U.S. Postal Service, postage prepaid, and addressed

13
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as set forth above. Such deposit in the U.S. Mail shall not affect the deemed
delivery of the Notice by facsimile, provided that the procedures set ahove are
fully complied with.

The designation of the addressee or the address may be changed by Notice given
in the same manner as provided above in Article 12.].

ARTICLE 13
ASSIGNMENT

The provisions of this Agreement shall apply to and bind the successors and
assigns of the Parties, but no assignment of thls Agreement or of any right or
interest hereunder shall be valid until approved in writing by the other Party and
the Secretary or designee, which consent shall not be unreasonably withheld.

ARTICLE 14

WATER AND AIR POLLUTION CONTROL AND WATER CONSERVATION

14.1

15.1

NM Copper shall comply with all applicable water and air pollution control laws
now or hereafter in force, and shall be responsible for obtaining all required
licenses and permits.

ARTICLE 15
EQUAL OPPORTUNITY AND RELATED LAWS

NM Copper or its assignee will not discriminate against any employee or
applicant for employment because of race, color, religion, sex or national origin.
NM Copper will take affirmative action to ensure that applicants are employed,
and that employees are treated during employment, without regard to race, colar,

religion, sex or national origin. Such action shall include, but not be limited to,

the following: Employment, upgrading, demotion or transfer, recruitment or

14
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recruitment advertising, layoff or termination, rates of pay or other forms of
compensation, and selection for training, including apprenticeship.

NM Copper will, in all solicitations or advertisements for employees placed by or
on behalf of the subconfraclor, state that all qualified applicants will receive
consideration for employment without regard to race, color, religion, sex or
national origin.

The Nation will take such action with respect to any subcontractor as the USBR
may direct as a means of enforcing such provisions, including sanctions for
noncompliance; provided however, if the Nation becomes involved in, or is
threatened with, litigation with a subcontractor as a result of such direction, the
Nation may request the United States to enter into such litigation to protect the
interest of the United States.

Nothing in paragraphs 15.1 through 15.3, above, shall be read as prohibiting the
Nation from requiring that subcontractors give preferential employment to
members of the Jicarilla Apache Nation.

ARTICLE 16
HOLD HARMLESS

In the event that any action taken by any administrative entity or judicial forum
curtails, diminishes or eliminates the San Juan-Chama water supply to which the
Natien is otherwise entitled, and results in the curtailment, diminishment or
elimination of deliveries to NM Capper under this Agreement the Agreement will
terminate and NM Copper will hold the Nation harmless and will not seek to
enforce the terms and conditions of this Agreement except for NM Copper’s right

to a refund or reimbursement as described in Articles 7 and 9 above.

5
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ARTICLE 17
FORCE MAJEURE

Neither Party shall be considered to be in default in respect to any obligation
hereunder, if delays in or failure of performance shall be due to Uncontrollable
Forces. “Uncontrollable Forces” shall mean any cause beyond the control of the
Party affected and not due to its fault or negligence, including, but not limited to,
acts of God, flood, earthquake, storm, fire, lightning, epidemic, war, riot, civil
disturbance, sabotage, strikes or other labor disturbances, or restraint by court or
public authority, any of which such Party could not reasonably have been
expected to avoid, and which by the exercise of due diligence it is unable to
overcome. Neither Party shall, however, be relieved of liability for failure of
performance if such failure is due to removable or remediable causes which it
fails to remove or remedy with reasonable dispatch. Nothing contained herein,
however, shall be construed to require either Party to prevent or settle a strike or
other labor disturbance against its will. The Party whose performance hereunder
is so affected shall immediately notify the other Party of all pertinent facts and
take all reasonable steps to promptly and diligently prevent such causes if feasible
to do so, or to minimize or eliminate the effect thereof without delay.

ARTICLE 18
DISPUTE RESOLUTION

Disputes shall first be discussed and resolved by representatives of each Party
having the authority, through appropriate corporate or tribal resolution, if
necessary, to bind the Party that they represent. Such representatives shall use

their best efforts to amicably and promptly resolve the dispute. Pending



resolution of any dispute, the Parties shall continue to perform their obligations
hereunder. If the Parties are unable to resolve any dispute within fifieen (15)
calendar days of the cccurrence of the event or circumstances giving rise o the
dispute, either Party may give written nolice to the other Party that the dispute is
to be submitted to binding arbitration. Such notice shall name a proposed
arbitrator. In the event that the other Parly does not agree 1o the proposed
arbitrator, it shall submit the name of its proposed arbitrator, within ten (10)
calendar days of said notice, and if that person is not acceptable to the Party
giving the original notice, the arbitrators proposed by each Party shall, within five
(5) days, select a third arbitrator. The person selected to be an arbitrator must be
licensed to practice law in the United States and have experience in Indian and
water law,

18.2  The arbitration provisions herein shall constitute the sole and exclusive procedural
remedy to any dispute or controversy arising out of this Agreement and shall be
binding on the Parties. All reasonable fees and costs incurred by the arhitrators
shall be split equal]y.by the Parties and each Party shall be responsible for
payment of its own attorney’s fees, preparation fees, witness and expert fees, and
other costs.

182.1 An arbitration hearing shall be held at the Jicarilla Apache Nation’s judicial
complex in Dulce, NM within thirty (30) days of the appointment of the last
arbitrator. At the hearing, each Party may submit statements of fact or

memoranda of law as desired and the arbitrator(s) shall allow each Party to
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present its case, evidence and witnesses, if any, in the presence of both Partjes,
The arbitrator(s) shall render their decision promptly after the hearing.

The prevailing Party shall be entitled to confirmation of any award of the
arbitrator(s) and to judgment thereon. For purposes of confirmation of any award
of the arbitrator(s), the Parties hereby consent to jurisdiction in the Jicarilla
Apache Nation’s Tribal Court. The Nation waives its sovereign immunity solely
for the purpose of the obligations of this Article, including but not limited to the
entry and enforcement of the arbitration award. This waiver of immunity is not
intended, nor shall it be construed to, (a) waive the Natian’s sovereign immunity
for any other purpose, or (b) extend to the benefit of any person other than Parties
to this Agreement or their successors or assigns. This waiver of immunity from
suit shall not be construed as an admission of Liability by the Nation as to any
claim for damages or as an agreement or willingness to pay any amount as
damages absent an arbitration determination of liability, and the Nation shall have
the right to defend any such claim fully on the merits.

This Agreement shall be governed by and construed in accordance with the Jaws
of the Jicarilla Apache Nation as applicable, and as codified in the Jicarilla
Apache Nation Code (2007) with specific reference to Title 21 : Water Code.

ARTICLE 19
RELINQUISHMENT AND EARLY TERMINATION

NM Copper may elect to permanently relinquish a portion of the water to be made
available for delivery under this Agreement and may be excused from
performance of the corresponding portion of its obligation to pay for water, or

may terminate this Agreement prior to the expiration date, provided that such

18
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election may be exercised by NM Copper only upon satisfaction of the following
conditions:

NM Copper shall provide the Nation twelve (12) months advance written Notice
of its intent to terminate this Agreement or to relinquish a portion of the water to
be made available for delivery under this Agreement. Such Notice shall specify
whether it is a Natice of termination or relinquishment, and if for relinquishment,
the amount of relinquishment in AFY.

The Nation, in the event of extraordinary circumstances, at its sole discretion may
be excused from performance of the corresponding portion of its obligation to
deliver water, or may terminate this Agreement prior to the expiration date,
provided that such election may be exercised by the Nation only by providing NM
Copper twelve (12) months advance Notice of its intent to terminate this
Agreement and provided that NM Copper shall be given a right of first refusal if
the purpose of the cancellation is to contract with a third party.

1FNM Copper is more than sixty (60) days delinquent in a payment under this
Agreement, the Nation shall provide NM Copper thirty (30) days notice of its
intent Lo terminate. If NM Copper fails within thirty (30) days afier notice to cure
such delinquency or fails to invoke the Dispute Resolution provisions of Article
18 of this Agreement, the Nation may, in its sole discretion, terminate this
AgreemenL. A partial payment shall be deemed to be a delinquent payment for
this purpose unless the parties mutually agree in writing to a schedule for partial
payments and the partial payment is made pursuant to the terms of that agreement

and all terms of this Agreement. This right of termination is without prejudice to



20.1

21.0

any other right or remedy 1o which the Nation is entitled in the event of a breach
by NM Copper.

ARTICLE 20
AMENDMENTS

This Agreement may be amended only by written instrument executed by the
Parties with the same formalities and requisite approvals as this Agreement.

ARTICLE 21
POLICY STATEMENT ON INDIAN PREFERENCE

As en empleyer, the Nation seeks to employ individuals who possess the skills,
abilities, and background to meet the employment needs of the tribe. As a
sovereign Indian tribe and a unique cultural group, the Nation promotes
preference for qualified Indian individuals in employment. Accordingly, the
Nation has established Title 23 in the Jicarilla Apache Nation Code for hiring
employees to provide services that meet the needs of the Nation’s people. NM
Copper hereby supports and endorses the policy of the Nation and shall
reasonably consult with the Nation to give preference in employment to members
of the Nation and to maximize utilization of tribal members in all available
employment opportunities. It is the intent of NM Copper to build a core group of
skilled labor candidates through job placement and training assistance to eligible
enrolled members of the Nation.

IN WITNESS WHEREOF, the Parties have caused this Agreement to be duly

executed by their duly authorized representatives having the specific authority to execute

this Agreement as of the date set forth below.
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NEW MEX] \c_J(/PEKco ORATION, INC..
By: 57 [ﬁﬁ |
.

Jeffrey/Smith
Chief Uperating Officer
Date: July 14, 2015

THE JIC .LA APACHE NATION
2 e,
By: ; i

Ty Vicenii(_J —
President
Date:

Resolution No. 2015-R-228-05
APPROVED AS REQUIRED BY THE FEDERAL CONTRACT:

UNITED STATES BUREAU OF RECLAMATION, AS THE DULY AUTHORIZED
DELEGATEE OF THE SECRETARY OF THE DEPARTMENT OF THE INTERIOR
OF THE UNITED STATES

By:

Printed Name:

Title: Regional Director
Date:

By: W’% (Coot.
Printed Name:

TigEREgional Solicitor
Date:
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APPENDIX

Explanation of Purposes of Use and Location for Use
of San Juan / Chama Surface Water

Leased from the Jicarilla Apache Nation

Pursuant to the Lease Agreement entered into between the Jicarilla Apache Nation and
New Mexico Copper Corporation for lease of San Juan / Chama surface water, dated May 1, 2015,
the following explains the anticipated purposes and locations of use of the water:

All water under the Contract; all water will be released into the Rio Grande to offset
pumping from wells owned by New Mexico Copper Corporation, specifically wells designated by
the New Mexico State Engineer as file numbers LRG-4652 through LRG-4652-S-17 and LRG-
4654. All this water will be consumed from within the Rio Grande at the locations* described

below within the State of New Mexico:

Caballo Reservoir

Township Range Section(s)
165 4W 6,7,18,19
165 5w 1,12, 13,24
158 AW 31,30
158 5W 25, 36
Caballo Reservoir Dam
Township Range Section(s)
165 4w S 19
Rio Grande Below Cabzllo Reservoir Dam
Township Range Section(s)
165 4W 30, 31

* Locations based on PLSS system for State of New Mexico, New Mexico Principal Meridian.




STATE OF NEW MEXICO
COUNTY OF DONA ANA
THIRD JUDICIAL DISTRICT COURT

STATE OF NEW MEXICO, ex rel,,
OFFICE OF THE STATE ENGINEER
Plaintiff

VS.

ELEPHANT BUTTE IRRIGATION
DISTRICT, et al.,
Defendants.

Copper Flat Expedited Inter Se

s M et

2011DEC 28 PH L: 21
CisERICT %
CV-96-888 QDHM AMA l.” ‘. ‘“‘S
James J. Wechsler
Judge Pro Tempore

Lower Rio Grande
Adjudication

Outlying Areas Section

Subfile No. LRO-28-008-9009
Case No. 307-0A-9703126
New Mexico Copper Corporation

Subfile No. LRO-28-008-9010
Case No. 307-0A-9702236
William Frost

Case No. 307-0A-9702237
Harris Gray

FINDINGS OF FACT AND CONCLUSIONS OF LAW

INTRODUCTION

This matter came before the Court pursuant to a joint motion, filed January

14, 2014, requesting that the Court designate a stream system issue and expedited

inter se proceeding to determine water rights claimed by New Mexico Copper

Corporation (NMCC) and William Frost and Harris Gray.' After responses and

! Joint Motion for Designation of Stream System Issue and Expedited Inter Se of
Water Rights Claimed by New Mexico Copper Corporation, et al., Under Subfile
Numbers LRO-28-008-9010 and LRO-28-008-9009 (filed 1/14/14). Parties filing
the joint motion were: Charles Barrett, Melody Sears, R. William and Nolan

Winkler, Robin Tuttle, Robert Shipley, Jim Groton, John and Agnes

EXHIBIT
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replies were filed,” the Court held a hearing on the joint motion on September 17,
2014. On September 26, 2014, the Court entered an order designating the water
rights claims of NMCC and Frost and Gray as an expedited inter se proceeding,
pursuant to Rule 1-071.2(B) NMRA.*

A ten-day trial was held on March 14 through 18, 2016 and June 27 through
July 1, 2016. After trial on the issues and after considering the parties’ proposed

findings of fact and conclusions of law, the Court CONCLUDES that (1) any

John and Cindy Cornell, Stanley and Joyce Brodsky, Arlene Lynch, Turner Ranch
Properties, L..P., New Mexico Pecan Growers, and Hillsboro Mutual Domestic
Water Consumers’ Association.

(Titles to documents in the footnotes are taken from the website for LRO-28-008-
9009/9010; Rights of NM Copper, Gray and Frost -
https://Ireadjudication.nmcourts. gov/lro-28-008-9009-90 1 0-rights-of-nm-copper-
oray-and-frost.aspx, last visited November 2, 2017).

? Response to Joint Motion for Designation of Stream System Issue and Expedited
Inter Se of Water Rights Claimed by New Mexico Copper Corporation, et al.,
Under Subfile Numbers LRO-28-008-9010 and LRO-28-008-9009 (filed 2/3/14);
State of New Mexico's Response to Motion to Set Stream System Issue on Right of
New Mexico Copper, et al., and Reply to Response of New Mexico Copper, et al.
(filed 2/19/14); Joint Movants' Reply to New Mexico Copper's Response to Joint
Motion for Designation of Stream System Issue and Expedited Inter Se of Water
Rights Claimed by New Mexico Copper Corporation, et al., Under Subfile
Numbers LRO-28-008-9010 and LRO-28-008-9009 (filed 2/28/14); and Reply to
the SNM's Response to the Joint Motion for Designation of Stream System Issue
and Expedited Inter Se of Water Rights Claimed by New Mexico Copper
Corporation, et al., Under Subfile Numbers LRO-28-008-9010 and LRO-28-008-
9009 (filed 4/14/14).

* Order Designating Expedited Inter Se Proceeding (entered 9/26/14).
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inchoate water rights are extinguished, (2) the combined amount of the water
element for LRG-4652, LRG-4652-S, LRG-4652-S-2, and LRG-4652-S-3 is
861.84 acre-feet per year (afy); (3) LRG-4652, LRG-4652-S, LRG-4652-S-2, and
LRG-4652-S-3 have an additional, combined stock right; (4) LRG-4652-S-8 has a
stock right; and (5) the amount of the water element for the open pit, LRG-4652-
17, is 34.45 afy.”
NATURE OF THIS PROCEEDING AND PROCEDURAL HISTORY

This is an expedited inter se proceeding under Rule 1-071.2 NMRA to
determine the amount-of-water element for a number of points of diversion
associated with the Copper Flat mine (Copper Flat),” located near the community
of Hillsboro in Sierra County, New Mexico. The following is a brief description of
this proceeding.

The Court commenced this proceeding on September 26, 2014 with its
Order Designating Expedited Inter Se Proceeding. NMCC and Frost and Gray

jointly filed a statement of claims on November 24, 2014.° The State of New

‘ Points of diversion will be referred to by the number assigned by the Office of the
State Engineer (e.g., LRG-4652, etc.).

* For the sake of convenience, the mine and the property on which the mine is
located will be referred to throughout as “Copper Flat,” regardless of who owned
the mine and its associated claims.

® Statement of Claims Under Subfile Numbers LRO-28-008-9009 and LRO-28-
008-9010 (by NM Copper, Harris Gray and William J. Frost) (filed 11/24/14).
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Mexico ex rel. Office of the State Engineer filed a disclosure describing the State’s

offer of judgment with regard to the Frost and Gray claims on December 2, 2014
On November 4, 2015, Tumer Ranch Properties, L.P. (TRP) and the State

each filed a motion for partial summary judgment concerning the Frost and Gray

claims, and the State and Charles P. Barrett, et al. (the Hillsboro Claimants)8 filed

7 State's Disclosure of Offers of Judgment (filed 12/2/14).

® The Hillsboro Claimants are comprised of the following: Charles P. Barnett,
Stanley and Joyce Brodsky, John and Cindy Cornell, Jim Goton, Arlene Lynch,
Agnes and John McGarvie, Melody K. Sears, Robert Shipley, Robin Tuttle, R.
William and Nolan Winkler, and the Hillsboro Mutual Domestic Water Consumers

Association.



joinders in support of TRP’s motion.” After responses in opposition,'® the State
withdrew its motion for partial summary judgment.'’ Replies were filed.'?

On November 16, 2016, NMCC and Frost and Gray filed a motion to
dismiss TRP and the Hillsboro Claimants for lack of standing."’ The State, TRP,

and the Hillsboro Claimants filed respective responses in opposition to the motion

> Turner Ranch Properties, L.P.'s Motion for Partial Summary Judgment and
Memorandum in Support as to Claims of Gray and Frost Under Subfile No. LRO-
28-008-9010 (filed 11/4/15); Hillsboro Claimants' Joinder in the Turner Ranch
Properties, L.P.'s Motion for Partial Summary Judgment and Memorandum in
Support as to Claims of Gray and Frost Under Subfile No. LRO-28-008-9010
(filed 11/9/15); SNM’s Motion for Partial Summary Judgment, Joinder in Support
of Partial Summary Judgment Motion of Turner Ranch Properties, and
Memorandum in Support (filed 11-16-15).

* New Mexico Copper Corporation's, Harris Gray's and William Frost's Response
to Turner Ranch Properties, L.P.'s Motion for Partial Summary Judgment as to
Claims of Gray and Frost Under Subfile No. LRO-28-008-9010 (filed 11/19/15);
NM Copper Corporation's, Harris Gray's and William Frost's Response to the
Joinder by Hillsboro Defendants in Turner Ranch Properties, LP's Motion for
Partial Summary Judgment as to Claims of Gray and Frost Under Subfile No.
LRO-28-008-9010 (filed 11/23/15).

' SNM's Withdrawal of Partial Summary Judgment Motion (filed 11/24/15).

12 Reply to NMCC's Opposition to Partial Summary Judgment (filed by Hillsboro
Claimants 12/8/15); Tumer Ranch Properties, L.P’s Reply to NM Copper
Corporation’s, Harris Gray’s and William Frost’s Response to its Motion for
Partial Summary Judgment as to Claims of Gray and Frost Under Subfile No.
LRO-28-008-9010 (filed 12/8/15).

" New Mexico Copper Corporation's, Harris Gray's and William Frost's Motion to
Dismiss Defendants from this Expedited /nter Se Proceeding for Lack of Standing
(filed 11/16/15).



to dismiss.'* NMCC and Frost and Gray filed replies.” The Court heard oral
argument on all dispositivé motions on January 7, 2016 and denied both TRP’s
motion for partial summary judgment and NMCC and Frost and Gray’s motion to
dismiss.'®

The Court set the trial for March 14, 2016."7 After five days of trial, the
Court and the parties agreed that additional days were required, and an additional

five days of trial began on June 27, 2016.'® At the Court’s request, the parties

4 Turner Ranch Response in Opposition to NM Copper, Gray and Frost’s Motion
to Dismiss Defendants from this Expedited Inter Se Proceeding for Lack of
Standing or, Alternatively, Request for Stay of Proceedings (filed 12/1/15);
Response in Opposition to Motion to Dismiss; 12-1-15 (Charles P. Barrett, Melody
K. Sears, R. Wm. and Nolan Winkler, Robin Tuttle, Robert Shipley, Jim Goton,
John and Agnes McGarvie, John and Cindy Cornell, Stanley and Joyce Brodsky,
Arlene Lynch and the Hillsboro Mutual Domestic Water Consumers Association
(“Hillsboro Claimants” or “Hillsboro”) Responding to the New Mexico Copper
Company, William J. Frost and Harris Gray’s (“NMCC’s”) Motion to Dismiss)
(filed 12/1/16); SNM's Response in Opposition to the Motion of the Copper Flat
Claimants to Dismiss Participating Parties from this Expedited Inter Se Proceeding
for Lack of Standing (filed 12/4/15).

> William Frost's, Harris Gray's and New Mexico Copper Corporation's
Consolidated Reply Brief in Support of Motion to Dismiss (filed 12/23/135).

' Order Denying Motion for Partial Summary Judgment (entered 1/15/16);
Memorandum Order Denying Motion to Dismiss for Lack of Standing (entered
1/15/16).

17 Notice of Trial (entered 2-17-16).

'8 Notice of Continuation of Trial (entered 5/16/16).



submitted proposed findings of fact and conclusions of law, written closing
arguments, and post-trial briefs on January 26, 2017."

With this background, the Court enters the following findings of fact and
~conclusions of law.

FINDINGS OF FACT

PARTIES

L. NMCC was incorporated in New Mexico in 2009, with its principal place of
business in New Mexico. NMCC is a wholly—owned subsidiary of THEMAC
Resources, a Canadian company that is publically traded on the Toronto Stock
Exchange. THEMAC Resources was formed for the purpose of developing natural
resource projects. Copper Flat is its primary asset. [1 Tr. 74:3-75:14; TRP-213 at
1972

2. Frost and Gray are residents of New Mexico and are co-owners of water

rights described in the files of the New Mexico Office of the State Engineer (OSE)

" NM Copper Corporation's, William Frost's and Harris Gray's Closing Arguments
(filed 1/26/17); NM Copper Corporation's and William Frost's and Harris Gray's
Requested Findings of Fact and Conclusions of Law (filed 1/26/17); Hillsboro's
Additional Closing Argument, Post-Trial Brief, Requested Findings of Fact and
Conclusions of Law (filed 1/26/17); Turner Ranch Properties, L.P.s Post-Trial
Brief (filed 1/26/17); Turner Ranch Properties, L.P.s Proposed Findings of Fact
and Conclusions of Law (filed 1/26/17); State of New Mexico's Proposed Findings
of Fact, Conclusions of Law, and Post-Trial Brief (filed 1/26/17).

% Page numbers for exhibits refer to the page number of the PDF versions, not the
page number within the actual exhibits.



with the following well numbers: LRG-4652 (production well 1 or PW-1); LRG-
4652-S (production well 2 or PW-2); LRG-4652-S-2 (production well-3 or PW-3),
LRG-4652-S-3 (production well-4 or PW-4), LRG-4652-S-11, LRG—465.2~S-12,
LRG-4652-S-13, LRG-4652-S-14, LRG-4652-S-15, and LRG-4652-S-16. [TRP-
114]

3.  The Hillsboro Claimants are water rights claimants with claims located in
the Outlying Areas Section of the Lower Rio Grande Basin, an administrative area
established by the OSE. [HILLS-002; HILLS-003; HILLS-004;, HILLS-005;
HILLS-006; HILLS-007a; HILLS-007b; HILLS-008; HILLS-009; HILLS-010;
HILLS-011; HILLS-012a; HILLS-012b]

4. TRP is a water rights claimant with claims located in the Outlying Areas
Section of the Lower Rio Grande Basin. TRP purchased Ladder Ranch in 1992 and
is the current owner of the ranch, which is adjacent to, and shares a boundary with,
Copper Flat. TRP owns groundwater rights used for wildlife and livestock
purposes. [8 Tr. 184:17-196:1, 206:18-207:20; TRP-217, TRP—135;TRP-228]

THE COPPER FLAT MINE

5.  Copper Flat is a mineral deposit located near the town of Hillsboro, in the
Hillsboro Mining District, Sierra County, New Mexico. Copper Flat contains

copper, silver, gold, and molybdenum minerals that are capable of being developed



under the Mining Law of 1872, 30 U.S.C. §§ 22-24, 26-30, 33-35, 37, 39-43, 47
(1872). [TRP-213 at 20-23]
6. Copper Flat is located in the Outlying Areas Section of the Lower Rio
Grande Basin. The OSE has assigned to NMCC Subfile No. LRO-28-008-9009. [7
Tr. 151:17-154:3; TRP-163]
WATER RIGHTS AND CLAIMS AT ISSUE
7. The trial in this matter focused on two disputes concerning the amount-of-
water element of the four production wells drilled at Copper Flat beginning in
1975: (1) the amount of water put to beneficial use by Copper Flat Partnership
(CFP) in 1982, and (2) whether Frost and Gray and NMCC met their burden to
prove continuing diligent development of water rights, on their part and on the part
of their predecessors in interest, according to CFP’s original, pre-basin plan, under
the standards set forth in Stare ex rel. S. E. Reynolds v. Mendenhall, 1961-NMSC-
083, 68 N.M. 467, 362 P.2d 998.
8. NMCC and Frost and Gray are requesting the Court to determine that:
a. a vested water right in the amount of 1,963 afy exists for use at
Copper Flat; and
b. an inchoate water right not exceeding 7,481 afy exists for use at
Copper Flat. [NMCC Brief at 119]

9. The State is requesting the Court to determine that:



a. a vested water right of 861.84 afy exists in the production wells;
b. a vested water right of 34.45 afy exists in LRG-4652-S-17;
c. a vested water right of 3 afy exists for livestock and domestic use;
and
d. all other water rights claims were either forfeited, abandoned, or
otherwise not valid under the law. [State Brief at 21, 36]
10. TRP is requesting the Court to determine that:
a. a vested water right of 34.45 afy exists in LRG-4652-S-17; and
b. all other water rights claims were either forfeited, abandoned, or
otherwise not valid under the law. [Turner Brief 58-60]
11. The Hillsboro Claimants are requesting the Court to determine that all water
rights and claims in this proceeding were abandoned. [Hillsboro Brief at 43]
IDENTIFICATION OF POINTS OF DIVERSION AT ISSUE
12. The following eighteen wells and one open pit are at issue in this
proceeding:
a. Four production wells: LRG-4652 (PW-1), LRG-4652-S (PW-2),
LRG-4652-S-2 (PW-3), and LRG-4652-S-3 (PW-4) (the four
production wells). [NMCC-037; NMCC-038; NMCC-039,

NMCC-040]
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b. Seven miscellaneous wells; LRG-4652-S-4, LRG-4652-S-5, LRG-
4652-S-6, LRG-4652-S-7, and LRG-4652-S-8; LRG-4652-S-9;
and LRG-4652-S-10 (the miscellaneous wells). [NMCC-041;
NMCC-042; NMCC-043; NMCC-044; NMCC-045 NMCC-046;

'NMCC-047]

c. Six monitoring wells: LRG-4652-S-11, LRG-4652-S-12, LRG-
4652-S-13, LRG-4652-S-14, LRG-4652-S-15, and LRG-4652-S-
16 (the monitoring wells). [NMCC-048; NMCC-049; NMCC-050;
NMCC-051; NMCC-052; NMCC-053]

d. LRG-4652-S-17 (the open pit), which collected water and 1s not a
well. [NMCC-054]

e. LRG-4654, (the “Dolores well”), a six-inch casing installed in the
Old El Oro mineshaft. [NMCC-055]

ACQUISITION OF COPPER FLAT BY INSPIRATION AND LEASE BY
QUINTANA MINERALS

13. Inspiration Development (Inspiration), a mining company based in Arizona,
acquired Copper Flat in 1967 and conducted further invest;gation of the site’s
mineral reserves. By 1973, Inspiration conducted a feasibility study and developed
a plan for an open pit mine. Inspiration drilled two wells seeking an adequate water

supply for a mill. [9 Tr. 59:18-25; NMCC-001; NMCC-086 at 1]
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14.  On July 15, 1974, Quintana Minerals Corporation (Quintana) leased Copper
Flat from Inspiration and undertook a program of exploration to estimate ore
reserves. Quintana’s investigation continued through 1976 at a cost of $3.32
million. Quintana expanded fhe Copper Flat project to 12,000 acres of private,
state, and federal lands. Quintana suspended its work at Copper Flat in late-1976
due to the low price of copper. [NMCC-005 at 1; NMCC-028; NMCC-030 at 1-2;
TRP-006]

15.  As of September 1978, Quintana intended to mill about 15,000 tons of ore
per day. [NMCC-004 at 35; TRP-003 at 2, 14]

16. In 1979, Quintana resumed work at Copper Flat. [NMCC-028]

17.  As of January 1980, Quintana estimated that the project would cost $75
million. [NMCC-030 at 10]

18.  Quintana could not put the mining project into production due to the low
price of copper, an inability to successfully negotiate a smelter contract, and

difficulties with obtaining the necessary permits to operate the mine. [NMCC-005

at 1]
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THE COPPER FLAT PARTNERSHIP AND THE OPERATION OF THE
COPPER FLAT MINE

The Creation of the Copper Flat Partnership

19. In September 1979, Quintana and Phibro, Inc., a Delaware corporation,
signed a letter of intent to form a partnership to develop a mining operation at
Copper Flat. [NMCC-030 at 9; TRP-004]
20.  Quintana and Phibro jointly renewed efforts to develop Copper Flat in June
1980 under the name Copper Flat Partnership (CFP) with Quintana having a
separate role as the operator and managing agent of the mine and mill. [9 Tr.
129:13-24; NMCC-006 at 3; NMCC-037; NMCC-038; NMCC-039; NMCC-040;
NMCC-041; NMCC-042; NMCC-043; NMCC-044, NMCC-045; NMCC-046;
NMCC-047, NMCC-048; NMCC-049; NMCC-050; NMCC-051; NMCC-052;
NMCC-053; NMCC-054; NMCC-055; TRP-008]
21.  CFP leased Copper Flat from Inspiration. The lease consisted of twenty-
three patented mining claims totaling 430 acres, 294 unpatented mining claims,
and 160 unpatented millsites. [NMCC-072]

a. A patented mining claim is a claim owned by the holder of the

patent. [NMCC-149 at 26:21-22]
b. An unpatented mining claim is a claim that is leased for a fee.

[NMCC-149 at 26:22-25]

13



22. By July 1980, Quintana had invested over $7 million in the project. [NMCC-
030 at 10-11]
23. CFP’s plan was to develop a mining operation at Copper Flat.

Financing by the Canadian Imperial Bank of Commerce
24. CFP arranged financing for the Copper Flat project in the amount of $75
million with the Canadian Imperial Bank of Commerce (CIBC), based in Toronto,
Canada. CFP signed a promissory note in favor of CIBC. [NMCC-143]
' 25. On June 11, 1980, CFP and CIBC executed a deed of trust, with CFP as the
borrower/debtor, CIBC as the creditor/lender, and the First National Bank of
Albuquerque as the trustee. Under the deed of trust, CIBC agreed to lend CFP $75
million in exchange for a promissory note, a security interest in all current and
future property and mining interests, and a conveyance of legal title of the property
to First National Bank of Albuquerque as trustee. The deed of trust conveyed title
to all current and future real property to the trustee to be held for the benefit of

CIBC. The deed of trust was to be delivered to CIBC in the event of CFP’s default.

[/d.]

14



WELLS DRILLED AT COPPER FLAT

Wells Drilled by Quintana
26. In December 1975 and January 1976, Quintana drilled three production
wells, PW-1, PW-2, and PW-3, at Copper Flat in order to assure an adequate water
supply for the project. [NMCC-037; NMCC-038; NMCC-039]
27. Between December 1974 and August 1975, Quintana drilled the six
monitoring wells for exploration and monitoring of groundwater quality. [NMCC-
48; NMCC-49; NMCC-50; NMCC-51; NMCC-52; NMCC-53]

The Production Well Drilled by CFP
28. CFP drilled a fourth production well, PW-4, around September 1980.
[NMCC-030 at 12-13]

Miscellaneous Wells
29.  From 1931 to 1972, the seven miscellaneous wells were drilled. Five of
these wells were drilled in 1931 and 1932 for placer mining that had largely
terminated by 1943. Two of these wells (LRG-4652-S-9 and LRG-4652-5-10)
were drilled in 1971 and 1972 in search of an adequate supply for mining at
Copper Flat. [NMCC-041; NMCC-042; NMCC-043; NMCC-044, NMCC-045;

NMCC-046, NMCC-047]
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Other Points of Diversion
30. The open pit (LRG-4652-S-17) was in use during mining operations at
Copper Flat and intermittently after.
31.  In 1932, the “Dolores” Well (LRG-4654) was developed by installing a six-
inch casing in the Old El Oro mineshaft. [NMCC-055]
CONSTRUCTION OF CFP’S COPPER FLAT OPERATION
32. Site testing and preconstruction activities began at Copper Flat in 1976. CFP
began construction in July 1980. [NMCC-030 at 11]
33. CFP undertook the following construction activities:
a. installation of a water pipeline from the well field and the water
distribution infrastructure in the fall of 1980; [NMCC-030 at 13-
14]
b. installation of six 30,000-gallon-water storage tanks and a 150,000
gallon fire/potable tank in March 1981; [NMCC-030 at 14]
c. employment of a 350 KW electrical generator to power a pump on
PW-1 for construction purposes and installation of permanent
electric power in October 1981; [/d.]
d. installation of a twenty-inch freshwater delivery pipe in September

1980; [Id. at 14] and
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e. connection of the production wells to the twenty-inch delivery pipe
and permanent electrical power by November 1980. [/d. at 14]
34. CFP planned to mill 15,000 toné per day of ore. [TRP-003 at 2]
COPPER PRODUCTION AT COPPER FLAT
35. In March 1982, CFP began producing copper concentrate. It took about
seven years to get the project into operation. [10 Tr. 43:23-44:5; NMCC-OBO at 16]
36.  During the months of April, May, and June 1982, CFP processed an average
of 14,908, 15,981, and 14,014 tons per day, respectively, of copper ore. [NMCC-
30 at 17]
37. At the beginning of operations from March to July 1982, CFP employéd
about 250 people at Copper Flat. [NMCC-065 at 5]
Water Use at Copper Flat During Mining Operations

38.  Water from the production wells and other wells was used during the
construction process. However, no records of the amount of water pumped were
kept until March 1982, when measuring instrumentation was installed on the
production wells. [NMCC-019; and NMCC-028; NMCC-030 at 14]
39. In 1982, CFP put 861.84 afy of water to beneficial use from the production
wells for mining, milling, reclamation, dust control, wash water, and employee

consumptive and sanitary use. [7 Tr. 158:22-160:19; STATE-025]
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40. During the period the mill was in operation, CFP used water from the open
pit for dust control. [2 Tr. 14:3-10; NMCC-030 at 1]
41. As late as November 1983, CFP used water from various wells at Copper
Flat for maintaining equipment, human consumption, sanitary uses, fire protection,
and cleanup. [NMCC-019]

Copper Prices During Mining Operations at Copper Flat
42.  When CFP began construction on the processing equipment in 1980, the
global price of copper was $ 0.953 per pound. [NMCC-030 at 16]
43.  When CFP began production in March 1982, the global price of copper was
$ 0.623 per pound. [/d.]
44. During the time in which CFP operated Copper Flat, CFP calculated that the
price of copper at which Copper Flat would break even was $ 0.90 per pound. [2
Ti. 21:23-22:2)

End of Mining Operations at Copper Flat
45. CFP ceased mining operations at Copper Flat in July 1982. On June 30,
1982, the price of copper was $ 0.642 per pound. [2 Tr. 133:5-8]
46. CFP kept forty-three employees on at Copper Flat until the end of 1982. By
February 1983, nineteen employees remained, including a small security and

maintenance crew and others engaged in claim assessment, environmental

18



monitoring and testing, basic engineering, accounting, and secretarial work.
[NMCC-30 at 18-19]

47.  When CFP ceased operations at Copper Flat in June 1982, CFP hoped and
expected that the mine would reopen if (1) an investor could be identified that
would fund a potential resumption of operations, and (2) the global price of copper
would increase such that a resumption of operations was feasible. [1 Tr. 190:17-
191:10]

48. It is common practice in the copper mining industry to cease operations of a
mine when the global price of copper drops such that continued operation is no
longer feasible. The degree to which operations are terminated varies, ranging
from a temporary cessation of operations in which the mine’s infrastructure
remains in place ready to resume when copper prices recover, to permanent
abandonment of a mine with no intent to resume. [2 Tr. 160:5-161:6]

49. Between July 1982 and the end of 1983, CFP hosted three or four potential
investors or purchasers at Copper Flat. Ultimately, these efforts were not
successful. [1 Tr. 191:11-192:11; NMCC-30 at 18-19; NMCC-032 at 18-19]
CFP’S DECLARATIONS OF WATER RIGHTS

50. After CFP ceased operations at Copper Flat, it was aware of its legal
counsel’s belief that the water rights, if perfected, could possibly be worth millions

of dollars. [TRP-028 at 4]
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51. On September 17, 1982, approximately two months after the Copper Flat
mine ceased operaﬁons, the State Engineer declared the Lower Rio Grande
Underground Water Basin (the LRG basin). The mine and associated wells were
located within the LRG basin.
52. In response to the declaration of the LRG basin, and on advice of legal
counsel, CFP began gathering the necessary information to file a Declaration of
Underground Water Right for each of the eighteen wells and the open pit. [2 Tr.
138:6-23; TRP-028]
a. On September 7, 1983, CFP’s consulting geologist provided draft
declarations based on the assumption that all water uses at Copper
Flat would require 2,160 afy from the production wells with
supplemental water, if needed, from the monitoring and
miscellaneous wells and the open pit. [STATE-104 at 1]
b. An engineer employed by CFP performed an alternative
calculation, finding that 6,462 afy was required for all water use at
the mine. [NMCC-032 at 7]
c. After revision for the alternative calculation, the declarations (the
1984 declarations) were filed on February 17, 1984. [NMCC-037,
NMCC-038; NMCC-039; NMCC-040; NMCC-041; NMCC-042;

NMCC-043; NMCC-044: NMCC-045; NMCC-046; NMCC-047,
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NMCC-048; NMCC-049; NMCC-050; NMCC-051; NMCC-052;
NMCC-053; NMCC-055]
53. In the 1984 declarations, CFP declared that 278,385,500 gallons of water
(854.33 afy) were used for mining in 1982 and that it had the right to use 6,462 afy
at Copper Flat. [NMCC-037 at 1, 3]
54.  For the 1984 declarations, CFP calculated the amount of water used during
operations using power consumption and known pumping volumes per kilowatt
hour, [NMCC-032 at 1]

THE OSE’S SEPTEMBER 1984 FIELD CHECK
55. The OSE conducted a field check on September 13, 1984 (the 1984 field

check) to verify the claims documented in the 1984 declarations. During the 1984
field check, the OSE found that the production wells were equipped and in
operation to provide water for mine construction, employee consumption,
equipment maintenance and operations, sanitary purposes, fire protection, and
maintenance of water levels in shotcrete reservoirs. [NMCC-120 at 9-10; STATE-
005 at 1; TRP-055 at 1]

56. During the 1984 field check, the OSE found that of the thirteen
miscellaneous wells and monitoring wells, nine were not equipped or in use (LRG-
4652-S-4, LRG-4652-S-5, LRG-4652-S-7, LRG-4652-S-10, LRG-4652-S-11,

LRG-4652-S-13, LRG-4652-S-14, LRG-4652-S-15, LRG-4652-5-16), three were
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equipped and in use (LRG-4652-S-6 for placer mining, LRG-4652-S-8 for
domestic and livestock, and LRG-4652-S-12 for livestock), and one was equipped
but not in use (LRG-4652-S-9). The open pit (LRG-4652-S-17) was not in use.
[NMCC-120 at 9-10; STATE-005 at 2; TRP-055 at 2]
DEFAULT OF CFP AND THE ROLE OF CIBC
57. By March 1984, CFP had defaulted on its loan from CIBC. [NMCC-056;
NMCC-143 at 22-24, 28; TRP-052]
58. On March 31, 1984, Quintana relinquished its management responsibilities
for Copper Flat, and effective April 1, 1984, CFP assumed direct control over
Copper Flat. [TRP-053]
59. By sometime in 1985, CIBC exerted more control over the Copper Flat
project, with CFP acting as CIBC’s representative with regard to the management
and eventual closure and liquidation of Copper Flat. [2 Tr. 137:15-23; NMCC-066;
TRP-067, TRP-071, TRP-072 at 1-2; TRP-103]

CIBC’s Consideration of Selling the Water Rights
60. By April 1985, CIBC sought advice of counsel concerning the sale of the
water rights associated with Copper Flat. CIBC was advised that it was “virtually
certain” that any potential buyers would require the ability to transfer the point of

diversion and place and type of use of the water rights. [NMCC-056]
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Plans to Liquidate the Copper Flat Assets
61. By April 1985, CIBC was planning the sale of the mining and milling
equipment at Copper Flat. [NMCC-057]
62. By April 1985, CIBC and CFP were exploring options for reclamation
efforts at the Copper Flat site. Milton W. Hood, a consultant advising CIBC,
recommended two opti'ons for reclamation of the site: (1) total stripping and sale of
assets from the site and return of leases to Inspiration, or (2) sale of the buildings
and equipment and capping the wells, but leaving in place water lines, water tanks,
and foundations for “‘possible’ future rebuilding.” [NMCC-057]
63. On May 7, 1985, Hood proposed two alternatives to CFP for reclamation of
the mine after the equipment was “dismantled and sold.” The first proposed that
CFP leave the foundations, tunnels, and tailings systems intact for possible reuse of
the mine. The second proposed a “complete abandonment of the property,”
requiring burying of the foundations, capping of dumps and tailings, and terracing
of roads, yards and other areas showing erosion. [TRP—Oﬁi at 1-2]
64. In his May 7, 1985 letter, Hood opined that “[t]he water rights could be the
most valuable of the assets if they could be severed from the property.” Hood
recommended that CFP hire an agen<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>