BEFORE THE NEW MEXICO MINING COMMISSION

In re the Appeal cf
M 5702
SAN PEDRO NEIGHBCRHCCD
ASSCCIATION from Permin
No. SFOOLRE

FINDINGS AND CONCLUSIONS
THIS MATTER was heard by the Commission at a regular meeting

on April 16, 1%%7, at the State

Santa Fe, New Mexico. The Commissgion, after consideration of the
rtestimeny an axhibits, makes the following Ifindings and
cenclusgsions.

EINDINGS
a. Jurisdictional Findings.
1. The San Pedro Mininc Corporation {(the opgrator) owns the
San Pedro Mine, located in Santa Fe County, approximately two miles
southeast of Goldsan, New Mexico.
2. Appellant is an asscciation of residents living in closs
proximity to the community of the San Pedro Mine.

3. Cn November 8, 19%6, the New Mexico Energy, Minerals and

Nazural Resocurces Department, Minerals and Mining Division {the
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Divigion) ilssued Permit No. SFOO0LRE 4
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% On January &, 18%7, Psritioner timely filed ilus Pestition
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5 On April 16, 19%7, pursuant to a stipulated extensicon of



o Subsrtantive Findings
§. The San Pedrc Mine was operataed for more than two vears

cetween 1970 and 1993 and produced copper, gold and silver during

9. There are aspects of the San Pedro Mine operation which
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will be distinct from prior cperations, but these new aspects wi

not expand the pravicusly disturbed area.

10. The operator, through its site assessment and subsequent

correspondence with the Divisieon, has submitfed information

¥
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regarding San Pedro Mine’'s effscts on ground and surface water,

§]

ultural resources and the local community,
11. The site asgsesgsment includes informaticn on new features

of the mining operation.

12, The Division d4did not produce an explanation of its
determination on the svidence that the site assegsment analysis of

the effzcts on local communiries was sufficient or adesuate,

13. The Division sought input from the New Mexico Environment
Department, the State Historic Presarvabtion Qffice and the State
Engineer regarding potential effects the 3an Pedro Minse will have
on ground and surfaze waber, oultural rezscurces zand the local
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14. Cn June 14, 19%%, pursuant 7o axtensions of time, the

s \ i -
operator submitted a closecut plan te the Division
) F 1 - i ' - -
15 The Division has not rasponded to the closeout nlan
e 2

ming with no new units, and did so without a closecut plan or
financial assurance.

CONCLUSIONS OF LAW

1. NMSA 1978, Section £69-36-15{a} (Repl. Pamp. 1993},

provides jurisdiction for the Commission oo congider this Pecition
for Review.
2. The New Mexico Mining Act {the Act), NMSA 1378, Sections

6%~36-1 through 62-36-20 [(Repl. Pamp. 1993), recognizes only three

r

tvpes of mines for permitting purposes, and thoge mines ar
a. existing mining operations, defined at Section §9-356-
3{E) as extracticn operations that '"produced markstable
minerals for a total of at least two years" between 1370
and 1993;

b. new units to existing mining operations, defined at

Section &9-35-7i0F as any "new discrete processing,
............................................................. ;eﬁﬁhlj{?’ %Xja“;yatlgmf gjgr&g& 33 gtg:}"’?ll% ”3‘:‘:‘3*::“ .2 i}ﬁﬁs‘uad PR SO

within the mermit area of an existing mining operation

and not identified in the pesrmic of an sxighing mining

cperation, and Loy esach expansion of such & unit
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<. new mining coperations, defined at Section 63-36-3{1}

as any "mining operaticn that engages in a devalopment or

fAct? and that 1s not an existin
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silver petween 1970 and 1993, and said minerals are markerable.
4. The appropriate way to address the new Isatures of the San
Pedro operation is through presentation of
the features in the site assessment.
5. L8 OMNMAC 10.2.502.D.4 reguires a permit applicani fo

provide proof that mining At & proposed site will.not be contrary

h

to the property interests of whoever owns the site; 1f the

H

reguiation meant the operator must posssess all local permits to
mine that would be internally inconsistent with 1% NMAC

10.2.502.0.7,

5. Section 63-36-5{E; {(5) reguires a mining operation site
agsessmens to include "an analvysis of the mining operation’s impact
on local communitcleg.?

7. Therse ig ambiguity in of che

> : : £ e 5 s
opsrator’s submission of financial assurancs:
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Section €92-38-7{G) regulres Lhe Divigion Lo mouily &
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pnermit  to dncorporate  financial azsurance  once  Lns
cparabtoy hag provided ib;
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L. Section 62-36-7(Q) reguires the filing of financial
assurance with the Division prior to issuance cf a
permit; and

©. Section £9-36-11(B) requires the £iling of financial

8., According to 0ld Abe Co. v, New Mexico Mining Comm’n, 121
N.M. 83, 90, 908 P.24 776, 783 (Ct. App. 19%95), gert. denied 120
N.M. 828, $07 P.2d4d 100% (193%5;, when the Act creates uncertainties
this Ccmmission must resolve them with fhe statutory scheme as a

nole even i1f i1t means looking behind the literal words of an
isolated statute.
9. The only way to reasconably raconcile the conflict in the

statutes related to the timing of £iling of finangial assurance is

to infer tLhe existence of

"may" between the words "applicant’ and
"file" in the first sentence of Section 68-36-7(0) .
10. 19 NMAC 16.2.8501(B) allows an operator to submit eithex

a clogseout plan or a compliance sgchedule for a clogeocut plan, and

this reasonably accommodates the controlling statutes on the timing
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12. 1% NMAC 10.2.1201.B regqulres an operator to file a
financial assurance propoesal "as soon as practicable® after the
Division determines a closecub plan is approvable.

N &2

13. According tc Secticn 63%-36-7(Q), financial assurance may
not pe a self-guarantee or self-insurance.

14, San Pedro Mining Corp., v, DBoard of Countv Comm’rs of

Santa Fe County, 121 N.M. 194, 133, 209 P.24 754, 753 (Ct. App.

1395}, ¢ert. denied 22; N.M. 57, 3948 P.Z4 750 (1395), within an
"oooupation of the field” preemptlion analysis, statsed that the Act
regulres filing of a closeout plan priocr to granting a permit, but
states nothing about financial assurance.

15. 19 NMAC 10.2.301.8B regquires an applicaticn to include
either a closecut plan or a compliance schedule for completion of
a closanut plan within the shortest time practicaple.

ORDER

After due consideraticon, it is the Order, Judgment and Decree
of the New Mexico Mining Commission that the Permit No. SFUOOLRE be,
and hereby is, conditionally AFFIRMED and REMANDED in part with the

instructicn that the Division shall produce an explanation of its

determination on the evidence that the site assessment’s analvsis
of zhe operation’s effects on the local mmunitiss was gulfficlient

and adesguate.

NEW MEXTCO vf"”% NG COMMISSION

& - FINDINGS AND CONCLUSIONS O



